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Ordered,— [Monday, 10th March 1879] That a Select Committee be re-appointed to 
inquire whether Sir Bryan O’Loghlen, Member for the. County of Clare, has, since Ins 
election, accepted an Office or Place of Profit under or from the Crown, and that they 
be directed to report their opinion whether he has vacated his Seat by the acceptance of 
the said Office. 



Committee nominated of — 

Mr. Secretary Cross. 

Mr. James Lowther. 

Mr. Attorney General. 

Mr. Spencer Walpole. 

Mr. Attorney General for Ireland. 
Lord Francis Hervey. 

Sir William Dyke. 

Ordered, That the Committee have power to 



Mr. William Edward Forster. 
Sir William Harcourt. 

Mr. Whitbread. 

Mr. Sullivan. 

Mr. Adam. 

Mr. O’Shaughnessy [added Tues- 
day, 11 th March ]. 

send for Persons, Papers, and Records. 



Ordered, That Five be the Quorum of the Committee. 



REPORT P-iii 

PROCEEDINGS OF THE COMMITTEE,. - - p- iv 

MINUTES OF EVIDENCE - - ~ - - - P- 1 

APPENDIX - P-15 
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REPORT, 



THE SELECT COMMITTEE appointed to inquire whether Sir Bryan 
O'Loghlen, Member for the County of Clare, has, since his Election, accepted 
an Office or Place of Profit under or from the Crown, and who were 
directed to report their opinion whether he has vacated his Seat by the 

acceptance of the said Office ; Have considered the matters to them 

referred, and have come to the following RESOLUTIONS, which they 
have agreed to Report to the House : 

1. That the office of Attorney General of the Colony of Victoria is an office 
or place of profit under the Crown, within the meaning of the Statutes in that 
behalf. 

2. That, Sir Bryan O’Loghlen has, since his Election for the County 
of Clare, accepted the said office, and has thereby, in the opinion of the 
Committee, vacated his Seat. 

3 April 1879. 
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PROCEEDINGS OP THE SELECT COMMITTEE 



PROCEEDINGS OF THE COMMITTEE. 



Tuesday , 18fA March 1879. 



MEMBERS PRESENT: 



Mr. Secretary Cross. 
Mr. Spencer Walpole. 
Mr. Sullivan. 

Mr. Whitbread. 

Sir William Harcourt. 



Mr. Attorney General for Ireland. 
Lord Francis Hervey. 

Mr. William Edward Forster. 
Mr. Adam. 

Sir William Hart Dyke. 



Mr. Secretary Cross was called to the Chair. 
The Committee deliberated. 



[Adjourned till Monday next, at Twelve o’clock. 



Monday, 24th March 18/9. 



MEMBERS PRESENT : 



Mr. Secretary Cross in the Chair. 



Mr. James Lowther. 

Mr. Spencer Walpole. 

Mr. O’Shaughnessy. 

Mr. Attorney General for Ireland. 



Mr. Attorney General. 

Mr. William Edward Forster. 
Lord Francis Hervey. 



Mr. Graham Berry, Mr. William Dealtry, Mr. John Bramston, and Sir Thomas Erskine 
May, k.c.b., were severally examined. 



[Adjourned till To-morrow, at Twelve o’clock. 



Tuesday, 25 tli March 1879. 



MEMBERS PRESENT: 

Mr. Secretary Cross in the Chair. 

Mr. Attorney Gen eral for Ireland. | M r. Adam. 

Mr. Spencer Walpole. Mr. James Lowther. 

Mr. O’Shaughnessy. 

Mr. John Bramston and Mr. William Dealtry were further examined. 

[Adjourned till Thursday, 3rd April, at Twelve o’clock. 
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Thursday, 3rd April 1879- 



members PRESENT': 

Mr. Secretary Cross in the Chair. 

Mr. Spencer Walpole. | Sir William Harcourt. 

Mr. Attorney General. Mr. Sullivan. 

Mr. Attorney General for Ireland. | Mr. James Lowther. 

Motion made, and Question, “ That the office of Attorney General of the Colony of 
Victoria is an office or place of profit under the Crown, within the meaning ot the 
Statutes in that behalf (Mr. Attorney General for Ireland), — put, and agreed to. 

Motion made, and Question, “ That Sir Bryan O’Loghlen has, since his Election for 
the County of Clare, accepted the said office, and has thereby, m the opinion ot the 
Committee, vacated his Seat”— (Mr. Attorney General for Ireland),— put, and agreed to. 

Motion made, and Question, « That the above Resolutions be reported to the House” 
( The Chairman), — put, and agreed to. 

Ordered, To Report, together with the Minutes of Evidence and an Appendix. 
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LIST OF WITNESSES. 



Monday, 24tk March 1879. 

Mr. Graham Berry - 

Mr. William Dealtry - 

Mr. John Bramston 

Sir Thomas Erskine May, k.c.b. - 

Tuesday, 25 th March 1879. 

Mr. John Bramston 
Mr. William Dealtry - 
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MINUTES 0 E 



EVIDENCE. 



Monday , 24 ih March 1879. 



MEMBERS PRESENT : 



Mr. Attorney General. 

Mr. Attorney General for Ireland. 
Mr. Secretary Cross. 

Mr. William Edward Forster. 



Lord Francis Hervey. 
Mr. James Lowther. 
Mr. O’Shaughnessy. 
Mr. Spencer Walpole. 



Mr. SECRETARY CROSS, in the Chair. 



Mr. Graham Berry, called in ; and Examined. 



Chairman. 

1. You are, I believe. Prime Minister of the 
Colony of Victoria ? — Yes. 

2. Who was the Governor when Sir Bryan 
O’Loghlen was appointed Attorney General ? — 
Sir George Bowen. 

3. And this Paper, which I have received from 
the Colonial Office ( handing a Paper to the 
Witness ), is the appointment of Sir George 
Bowen? — Yes, this is the draft of instructions 
on the appointment of Sir George Bowen. 

4. I will read the 5th paragraph for the infor- 
mation of the Committee : “ And we do further 
authorise and empower you to constitute and 
appoint in our name and on our behalf all such 
judges, commissioners, justices of the peace, and 
other necessary officers and ministers of our said 
Colony, as may be lawfully constituted or 
appointed by us.” I also put into your hands 
a Paper which I have received from the Colonial 
Office, containing the terms of Sir Bryan 
O’Loghlen’s appointment by the Governor 
( handing it to the Witness )? — I have no doubt 
that that is perfectly accurate. 

5. “ To the Honourable Sir Bryan O’Loghlen, 
Baronet, m.l.a. of the City of Melbourne, in the 
Colony of Victoria, by the power and authority 
vested in me in this behalf : I. Sir George Fer- 
guson Bowen, the Governor of the said Colony, 
relying on your loyalty, integrity, learning, and 
ability, have constituted and appointed, and by 
these presents do constitute and appoint you, the 
said Sir Bryan O’Loghlen, Baronet, to be the 
Attorney General of the said Colony of Victoria, 
to have, hold, and enjoy the said office unto you 
the said Sir Bryan O’Loghlen, Baronet, during 
pleasure and your residence in the said Colony, 
and execution of the duties of the said office in 
person, unless in case of sickness or leave of 
absence being duly granted to you, together with 

0.64. 



Chairman — continued. 

all and singular the rights, powers, jurisdictions, 
and privileges to the said office appertaining, in 
the most full and ample manner. Given under 
my hand, and the Seal of the Colony, at Mel- 
bourne, in the said Colony, this 27th day of 
March, in the year of our Lord 1878, and in the 
41st year of Her Majesty’s reign. G. F. Bowen, 
Governor of Victoria, Melbourne. ByHisExcel- 
lency’s command, Graham Berry ” ? — Yes. 

6. On the appointment of the Attorney 
General under this Commission, had he to 
resign his seat in the Colonial Legislature?— 
Yes. 

7. And then he was re-elected? — Yes. 

8. Under what, statute had he to resign his 
seat? — The 23rd of Victoria, chapter 91 (a 
Colonial Act) : “ An Act to limit the number of 
persons holding offices under the Crown who 
may sit and vote in the Legislative Council and 
Assembly of Victox-ia.” 

9. Would you read the section applying to 
this point ? — That is the 5th Section : “ If any 
member of the said Council or Assembly of 
Victoria, either directly or indirectly, become 
concerned or interested in any bargain or con- 
tract entered into by or on behalf of Her 
Majesty, or shall participate or claim to be 
entitled to participate, either directly or indi- 
rectly, in the pi-ofit thereof, or in any benefit or 
emolument arising from the same, or shall become 
bankrupt, or apply to take the benefit of any 
Act now or hereafter to be in force for the relief 
of insolvent debtoi's, or shall compound with his 
creditors, or accept any office or place of profit 
under the Crown, or shall in any character or 
capacity, for or in expectation of any fee, gain, 
or reward, perform any duty or transact any 
business whatsoever for or on behalf of the 
Crown, his seat shall thereupon become vacant.” 

A 10. Would 



Mr. Berry. 
24 March 
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Mr. Berry. 

24 March 
1879. 



Mr. Attorney General for Ireland. 

10. Would you read the 3rd Section also, 
which specifies the Attorney General as one of 
the officers liable to retire from office on political 
grounds '< — “ Until such appointments as afore- 
said shall have been made by the Governor, 
the persons for the time being holding the 
offices of Chief Secretary, Attorney General, 
Treasurer, President of the Board of Land and 
Works, or Commissioner of Crown Lands and 
Survey, Vice President of the Board of Land 
and Works, or Commissioner of Public Works, 
Commissioner of Trade and Customs, Solicitor 
General and Postmaster General, shall be capable 
of sitting and voting in the Legislative Council 
or Legislative Assembly of Victoria, provided 
that of the said persons four at least shall be 
members of the said Council or Assembly.” 

Chairman. 

11. Could you tell the Committee how the 
Attorney General is paid ? — There is a special 
appropriation which forms part of Schedule D. 
of the Constitution Act, by which 14,000 1. a 
year is set apart for the payment of the respon- 
sible Ministers of the Crown. That is varied 
in its distribution from time to time by the 
Government of the day sitting in Cabinet, and 
then it is made an Order of Council, and becomes 
binding until it is revoked and altered by any 
subsequent arrangement. 

12. And how much of that is paid to the 
Attorney General?— Speaking from memory, I 
think 2,000 1. a year. 

13. And has he any fees besides that, or is 
that the. whole of his emolument ? — He has cer- 
tain fees connected with the Patent Office ; those 
are all, I think. 

14. And is that sum voted by the Colonial 
Legislature? — Ho; it is a special appropriation 
reserved in the Constitution Act. 

15. The sum is reserved specially to Her 
Majesty ' — Yes, a special appropriation in what 
is generally spoken of as Schedule D., which also 



Chairman — continued. 

reserved other sums for other purposes to Her 
Majesty. 

16. Is this in the 18th & 19th Victoria, chap- 
ter 55, of the Imperial Statutes ? — Yes, it forms 
a Schedule to that Act. 

Mr. Forster. 

17. I understand you to say that it is upon 
that part of Section 5 which says, that if any 
member of the Council or Assembly of Victoria 
shall accept any office or place of profit under the 
Crown, thereupon his seat shall become vacant, 
that you consider that Sir Bryan O’Loghlen 
vacated his seat in the Assembly ? — Y es, certainly. 

Mr. Attorney General for Ireland. 

18. Is the Attorney General for Victoria ap- 
pointed without the slightest reference whatever 
to the Home Government? — Yes. 

19. And could he be dismissed by the mere 
prerogative of the Governor there? — Yes, cer- 
tainly. 

20. And supposing that the Attorney General 
left the Colony to take his seat in this Parliament, 
he would ipso facto vacate his office, because he 
would cease to reside in the Colony ''—Certainly. 

21. The terms of his appointment are “during 
residence in the Colony” ? — Yes. 

22. So that if Sir Bryan O’Loghlen appeared 
in this Parliament to take his seat, the mere fact 
of his appearance wguld be evidence that he had 
ceased to hold the office of Attorney General for 
Victoria ? — Yes. 

Mr. Lowtlier. 

23. When you speak of residence, how would 
you define “ residence ” ; we have, for instance, 
the pleasure of seeing you here to-day, but I pre- 
sume you have not forfeited your position ? — But 
I have special leave of absence. 

24. That brings me to my point; that it is 
absence without leave which would vacate the 
seat ? — Yes, that would be it. 



Mr. William Dealtry, called in; and Examined. 



Mr. Dealtry. Chairman. 

25/ You come from the Colonial Office? — 

Yes. 

26. What particular office in the Colonial 
Office do you hold? — I am the principal in 
charge of the Australian Department. 

27. Do you produce to the Committee a copy 
of the telegraphic correspondence as to the 
appointment of Sir Bryan O’Loghlen? — Yes; I 
was told to do more, and bring. the correspon- 
dence with the Governor. I have brought the 
Papers in original which have been recently 
transmitted to the Committee, with the excep- 
tion of the acknowledgment by Sir Bryan 
O’Loghlen of the Address of the House of Com- 
mons and the Resolution of the Committee of 
August last; I find that that document was sent 
to the Speaker of the House of Commons -in 
original on the 2nd of December last. 

28. 1-1 ave you got it there ? — I have not got 
that particular document ; I have a copy of it. 
A copy has been already sent to the Committee. 

29. Will you put those Papers in ? — Yes (hand- 
ing in the same). 



Chairman — continued. 

30. Do you also put in the last telegrams ? — 
Yes ( handing in the same). 

31. Have you also got a copy of the appoint- 
ment of Sir Gporge Bowen, the letters patent? — 
No, I have not brought, that ; but I believe Mr. 
Bramston has a copy of it. 

32. Have you anything more to produce ? — 
No. 

Mr. Spencer Walpole. 

33. There was a telegram sent through the 
Colonial Office to Sir Bryan O’Loghlen, was 
there not? — No, not direct; it was sent to the 
Governor instructing him to send home the full 
text of Sir Bryan O’Loghlen’s Commission. 

34. Was there no telegram to the Governor or 
to Sir Bryan O’Loghlen himself informing him 
of the notice given to him that this Committee 
was sitting upon the question ?— There was a 
Despatch to the Governor dated the 13th of 
August. 

35. Did Sir Bryan O’Loghlen make any 
answer to that ? — Yes. 

36. And 
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Mr. Spencer Walpole — continued. 

36. And in making that answer did he say 
that he would attend or not attend the Com- 
mittee ? — He did nothing beyond acknowledging 
the receipt of the Address and of the Report. 

Mr. Attorney General for Ireland. 

37. There is one question which I should like 
to ask you on the 46th section of the 18 & 19 
Viet. c. 55: I find of Section 46 the mai’ginal 
note is “ Civil List,” and the section is, “ There 
shall be payable in every year to Her Majesty, 
her heirs and successors, out of the consolidated 
revenue of Victoria, the several sums not exceed- 
ing in the whole One hundred and twelve 
thousand seven hundred and fifty pounds for 
defraying the expense of the several services and 
purposes named in the First, Second, Third, 
Fourth, Fifth, Sixth, Seventh, and Eighth parts 
of the Schedule to this Act annexed, marked D., 
and the said sums shall be issued by the Treasury 
of Victoria in discharge of such warrants as shall 
be from time to time directed to him under the 
hand of the Governor, and the said Treasurer 
shall account to Her Majesty for the same 
through the Lord Commissioners of Her Majesty’s 
Treasury, in such manner and form as Her 
Majesty shall be graciously pleased to direct ” ; 
now Schedule D. mentions this Attorney General- 
ship of Victoria ? — Yes. 

38. And it is put under the salary of 2,000/. a 
year? — Yes, under Schedule D. of the Constitu- 
tion Act. 

_ 39. Have these accounts been sent over from 
time to time ? — No, I should say not with refer- 
ence to that section. 

40. Would th ey come to your department ? — 
Yes, il they come at all. A year or two after- 
wards you might see them in the Estimates, and 
Appropriations. 

41. But supposing this section was carried out, 
would the accounts be transmitted to the Trea- 
sury through you, the Colonial Office? — Yes; 
but I apprehend that it is not carried out. 

42. The meaning of this is that this sum should 
be accounted for in some way to the Treasury over 
here? — If so required. But I do not think it 
has been. I should say that the Legislature of 
Victoria have power to alter that Act to a certain 
extent, and very likely they have done so. 

43. I find that in a later section. Section 48, 

“ It shall be lawful for the Governor to abolish 



Mr. Attorney General for Ireland— continued, 
any of the offices named in the third and fourth 
parts of the said Schedule, or to apply the sums 
thereby appropriated to such other purposes con- 
nected with the administration of the Govern- 
ment of Victoria as to Her Majesty, Her heirs and 
successors, shall seem fit ; ” is that the power of 
alteration that you refer to?— I think they have 
a power of alteration. It is 25 years since that 
enactment was made, and they have done a great 
deal since then. We occasionally send accounts 
to the .treasury when we get them from Victoria, 
but it is not considered necessary to do so ; we in 
no way audit them or interfere with them. 

Chairman. 

44. You will be able to produce mere evidence 
on that point to-morrow, perhaps? — Yes. The 
pay of the Attorney General differs in different 
years. Last year it was 1,701 l. 8 s. 1 d., and 
the year before it was 1,630 1. 6 s. 1 d. 

45. Where do you get those figures from?— I 
got the first figures from the Agent General for 
the Colony, and the second I got out of some 
special votes sent over. 

46. Is that besides the 2,000 /. a year ?— No I 
do not understand it so. 

47. Will you inquire into that before to- 
morrow ? — I will. 



Mr. Low! her. 

48. You mentioned that these financial state- 
ments, as you call them, are sent periodically 
from the Colony to the Colonial Office ?— 
Yes. 

49. As a matter of fact, is that done ?— Yes. 
They come after the close of the year, very 
likely, but they do not come in a covering des- 
patch, and we do not consider that they call for 
any special attention or action. We could not 
interfere in any way with the finances of the 
Colony. 

50. You say that as a matter of fact they do 
come, but they come irregularly, and sometimes 
at long intervals?— Yes, I should say so. 

51. When you get them, sooner or late: - , what 
is done with them ? — If we consider them very 
important we send I hem to the Treasury. 

62. And otherwise put them into the waste 
paper basket? — I would not go so. far as to say 
that, but they are put aside. 



Mr J OHN Bramston, called in ; and Examined. 



’ Chairman. 

^ 53. You are Assistant Under Secretary of 
State at the Colonial Office ? — I am. 

54- Do you produce a copy of the Commission 
of Sir George Ferguson Bowen? — I do (pro- 
ducing it). 

Mr. O’ Shaughnessy. 

55. Do the Colonial authorities of this Colony 
notify to you such appointments as this of the 
Attorney Generalship ? — Undoubtedly, the 
Governor would always report the formation 
of a new Ministry. 

Chairman. 

56. Have you anything more to say about this 
matter yourself?. — I may say that the prepara- 



Cliairman — continued. 

tion of Commisions passes through my hands 
when they are made, and I am the Under Secre- 
tary in charge of the Australian Department. 

. 5". You cannot give us any further informa- 
tion about the salary of the Attorney General? — 
No. 

Mr. Attorney General for Ireland. 

58. In “ Chambers on Elections,” under the 
heading of “ Offices held to vacate seats,” there 
is a long list of offices given, whose names would 
go to show that they were connected with the 
colonies, namely, Barbadoes, Virginia, Dominica, 
Gibraltar, Tobago, Jamaica, Leeward Islands, 
&c. Nothing whatever is stated there as to the 
nature, tenure, or mode of appointment to those 
A ^ offices ; 



Mr. Dealtry. 

24 March 
1879. 



Mr. 

Bramston. 
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Mr. 

Bramston. 

24 March 
1879. 



Mr. Attorney General for Ireland — continued, 
offices ; would there be anything at all in the 
records of the Colonial Office that you know of, 
that would tell the Committee how these offices 
were created, whether they were appointed by the 
Governors of the day of those Colonies, or whether 
they were appointed by the Home Government. 
These are old appointments made, some of them 
at the end of the last century, and some of them 
at the beginning of this ? — I have no doubt we 
could find the history of any one appointment as 
far back as that. 

Chairman. 

59. Would you be good enough before to- 
morrow, if you can, just to look at this paragraph 
in the memorandum drawn up by the Attorney 
General for Ireland in “ Chambers on Elections ” 
(page 421), under the heading of “ Offices held 
to vacate seats.” There is a long list comprising 
offices purporting to be of Barbadoes, Virginia, 
Dominica, Gibraltar, Tobago, Jamaica, Leeward 
Islands, &c., but nothing is stated as to their 
nature, tenure, or mode of appointment. Can 
you find anything on that point for us? — I could 
tell you now how the men are appointed in all 
those Colonies at the present day. 

Mr. Attorney General for Ireland. 

60. The present day would hardly do, because 
those that are in Crown Colonies are appointed 
over here by the Secretary of State ? — They are 
nominated over here by the Secretary of State. 
The selection of all the principal offices is made 
here by the Secretary of State, but the actual 
appointment is done on the spot by the Governor. 
For instance, supposing a gentleman is sent out 
as Attorney General to a Colony, his name is 
selected by the Secretary of State here; the 
name is then submitted to the Queen, and a war- 
rant is signed by Her Majesty authorising the 
governor to admit that particular man to the 
office. On the arrival of that warrant the 
Governor issues a Commission under his hand and 
the seal of the Colony. 

Mr. Lowther. 

61. Is that in the case of a Crown Colony ? — 

Mr. Attorney General for Ireland. 

62. What the Committee would like to know, 
in regard to the various cases referred to in that 
memorandum, is whether in those very cases 
where it is said that the acceptance of such 
appointments vacates the seats, they were made 
in the way you have now described on nomination 
from home, and on a warrant from the Secretary 
of State to the Governor, and then completed by the 
Governor, or whether they were made altogether 
in this country ? — That would depend very much 
on the nature of the office. 

Mr. O' Shaughnessy. 

63. Are we to understand that those appoint- 
ments you now speak of made by the Governors 
in those Crown Colonies are made on a warrant 
from the Secretary of State? — A warrant from 
the Queen. 

64. On a recommendation of the Secretary of 
State ? — Selected by the Secretary of State, 
recommended to Her Majesty; Her Majesty signs 



Mr. O' Shaughnessy — continued, 
a warrant, and then the Governor issues a Com- 
mission under the seal of the Colony, and swears 
in the officer. 

Mr. Attorney General. 

65. There is no such warrant in the case of 
the appointment of the Attorney General for 
Victoi’ia? — No, except the general authority to 
the Governor to appoint officers. 

66. But no special wai'rant ? — No. 

Chairman. 

67. And the selection is left entirely to the 
Governor in that case ? — In Victoria to the Go- 
vernor, who makes it upon the x'ecommendation 
of the Prime Minister. 

Mr. Lowther. 

68. I think with regard to that list which the 
Attorney Genex-al for Ireland drew attention to, 
the Colony of Jamaica, at that time was a self- 
governing Colony, and had a Legislature, but has 
since become a Oi-own Colony? — Yes. 

69. Had the others, not counting Jamaica, 
Legislatures ? — I cannot say whether all had, 
but most of them would have. 

70. In other words, they are substantially on 
all fours with Victoria in a constitutional point of 
view? — Yes, except that I do not know where to 
look for the constitution of Virginia. 

Mr. Attorney General. 

71. Supposing Her Majesty thought pi’oper to 
dismiss the Attorney General for Victoi’ia, is 
there anything to prevent her doing so ; he holds 
that office “ during pleasure ” ; during whose 
pleasure ? — I take it, that if it were thought 
necessary to take such a step, the Queen, through 
the Secretai’y of State, would instruct the 
Governor to revoke the appointment. 

Mr. O' Shaughnessy . 

72. Do not I rightly understand, that the 
power of the Governor and of his Council in 
Victoria to appoint, to suspend, or to remove, is 
entirely derived from this Commission from the 
Queen ? — No, I think not. 

Mr. Attorney General for Ireland. 

73. Section 37 of the Victoi’ia Constitution 
Act states, “ The appointment to public offices 
under the Government of Victoria, hereafter to 
become vacant or to be created, whether such 
offices be salai’ied or not, shall be vested in the 
Govei’noi’, with the advice of the Executive 
Council, with the exception of the appointments 
of the officers liable to retire from office on poli- 
tical grounds, which appointments shall be vested 
in the Governor alone ” ? — Yes. 

Mr. Forster. 

74. With l’egard to the list that was read by 
the Attorney General for Ireland, from “ Cham- 
bers on Elections,” stating that the offices held 
to vacate seats comprised offices “ purporting to 
be of Bai’badoes, Virginia, Dominica, Gibraltar, 
&c.” ; as regards those Colonies, at the time this 
statement was held to apply, Jamaica was a Legis- 
lative Colony ? — Yes, speaking from memory, 
it was. 

75. And Barbadoes was a Legislative Colony? 
—Yes. 

76. And 
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Mr. Forster — continued. 

76. And Barbadoes is not now a Crown 
Colony ? — No. 

77. Are the Leeward Islands a Crown Colony ? 
— Yes, there is a Legislature partly elected and 
partly nominated. 

78. But Barbadoes, so far as constitutional 
arrangement is concerned, is as much a constitu- 



Mr. Forster — continued. 

tional Colony as Victoria ? — It has an elected 
assembly and a nominated council. 

79. As much so, then, as New South Wales? 
—Yes. 

Mr. Lowther. 

80. I think New South Wales and Victoria 
have no nominations at all? — New South Wales 
has nominations to the Legislative Council. 



Sir Thomas Erskine May, k.c.b., called in ; 
Chairman. 

81. You are, as we all know, Clerk of the 



House of Commons ? — I am. 

82. Do you produce the certificate of the re- 
turn of Sir Bryan O’Loghlen as Member for 
Clare County? — Yes (producing the same). I 
have the certificate here which, perhaps, I had 
better read, “ These are to certify that Sir Bryan 
O’Loghlen, Baronet, is returned a Member to 
serve in this present Parliament for the County 
of Clare, as by a certificate delivered into my 
office this day, and there now remaining of 
Record, appears. Given under my hand, at the 
said office, this Seventeenth day ol August 1877.” 

;igned) “ C. Romilly, Clerk of the Crown in 

hancery.” 

83. That is before the date of the appointment 
of Sir Bryan O’Loghlen as Attorney General for 
Victoria?— Yes; Sir Bryan O’Loghlen was ap- 
pointed Attorney General for Victoria on the 
27th of March 1S78, as appears from a document 
before the Committee. 

84. You have heard the papers read which 
have been put in ; do you wish to say anything 
with regard to the authority under which his 
appointment as Attorney' General of Victoria was 
made ? — Yes ; I am not sure that it appeared 
quite distinctly, or at all events it may perhaps 
be repeated, that being one of the responsible 
Ministers in Victoria, he is appointed by the 
Governor alone, and not by the Governor with the 
advice of the Executive Council, as other officers 
are appointed. I may add, perhaps, that there 
are only' nine officers in Victoria who are allowed 
to sit in Parliament; those nine being the respon- 
sible Ministers of the Governor, for the time being. 

85. Are they all appointed by the Governor 
and Council ?— By the Governor alone, according 
to the terms of the Constitution Act of Victoria 
of 1854. 

86. Have ynu anything to say' as to the form 
of the appointment itself? — That has been lately 
read to the Committee ; it is in accordance with 
the terms of the Constitution Act, inasmuch as 
it says, “ By the power and authority vested in 
mein this behalf,! hereby appoint ” ; that is, I 
presume, under the authority derived from his 
Commission from the Crown, and also under the 
Constitution Act of Victoria. 

87. Under the Commission which we have 
heard read ? — Yes, both under the commission, 
and under the Constitution Act of Victoria. 

88. Do you wish to say anything further than 
that with regard to the position of the Attorney 
General as a responsible Minister? — Pursuant 
to another Act of the Colony of Victoria, the 
23rd Victoria, No. 91, he vacated his seat on 
accepting his appointment as Attorney General 
of the Colony, and was re-elected, as appears from 
the papers laid before the Committee last Session. 
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Chairman — continued. 

89. Do you wish to say anything as to the 
distinction between offices from the Crown, and 
offices under the Crown ? — The statutes relating 
to such offices have been so fully explained in 
the memorandum laid before the Committee by 
Mr. Attorney General for Ireland, that I will not 
refer specifically to the statutes ; but I think it 
is as well that the Committee should have dis- 
tinctly before them the difference between offices 
from "the Crown, and offices under the Crown, 
under those statutes. Now with regard to offices 
from the Crown, I think their nature has 
been distinctly' defined by 41 Geo. 3, c. 52, as 
offices accepted “ immediately and directly from 
the Crown.” Such appointments are granted 
either by letters patent, by warrant, by com- 
mission, or by kissing of hands, or otherwise 
directly from the Crown. 

90. Of course you are aware of the distinction 
between the old offices and the new offices ? — 
Yes. 

91. Have you anything to say on that point ? 
— There is this peculiarity with regard to old 
offices undgr the Crown and not from the Crown, 
that the holders of them do not vacate their seats 
at all, as is well known, not only according to 
law, but also according to practice. F or example 
the Under Secretaries of State, the Secretary' to 
the Treasury, and the Secretary to the Admi- 
ralty, and other similar appointments, being old 
offices, do not come under the clauses of the Acts, 
and the seats of the holders of those offices are 
not vacated at all ; while new offices of a similar 
tenure wholly disqualify'. 

92. Have you made any search as to prece- 
dents relating to offices in the Colonies? — Yes, I 
directed a search to be made in the Journals, 
and I have before me the result of that search 
{’producing some Papers ) ; but I apprehend they 
will generally be inapplicable to tbe present case. 
By far the greater number of them were obvi- 
ously old offices, and were granted directly from 
the Crown, inasmuch as the Members who accepted 
the offices vacated their seats, and were returned 
again for the same places, and continued to sit 
in Parliament. Hence it is obvious, in the first 
place, that they were old offices, aud granted 
directly from the Crown ; and secondly, that the 
duties of those offices, if any, were performed in 
this country, as the holders of them continued 
to sit in Parliament. Such precedents appear to 
be scarcely in point, but I can hand them in to 
the Committee. ( The some toere. handed in.) 

Mr. Walpole. 

93. Those are entirely cases of old offices, in 
fact, from the Crown? — Nearly all. 

a 3 94. Have 
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Sir Chah-man, 

T. E. May, 94. Have you anything to say about offices in 
K ' C B - settlements under the East India Company ? — 
24 March The law was held not to extend to the case of 
1879. governors of any settlements of the East India 
Company, as not being under the Crown, although 
after 1793 the Crown had a concurrent power in 
the appointment of such governors, and could 
absolutely recall them. Attention was directed 
to this anomaly by the case of Mr. Lushington, 
the Governor of Madras, in 1829 ; and upon the 
recommendation of a Committee which inquired 
into that case, an Act was passed to disqualify 
governors and deputy governors of the East India 
Company (10 Geo. 4, c. 62). The Report of that 
Committee may be of some interest to the 
Committee. 

95. Will you put it in?— Yes. (The same 
was handed in.) 

96. Have you anything to say as to the prece- 
dent in the case of Mr. Huskisson ? — In the case 
of Mr. Huskisson, as the Committee are aware 
from the Report that has been printed, the 
Election Committee came to no decision upon 
the point of law, as the fact of the appointment 
failed to be proved. The Governor, who had 
been recommended by the Secretary of State to 
appoint M r. Huskisson, had not replied to that com- 
munication, and consequently there was no proof 
of the actual appointment of Mr. Huskisson to 
the office. That case, indeed, is really no prece- 
dent, as there was no decision on the point of 
law. 

Mr. Walpole. 

97. Was not that the case of an agent in this 
country ? — Yes, it was the case of an agent in 
this country, but appointed by the Governor of 
Ceylon. The fact of the appointment was not 
proved, but otherwise that was a case in which 
the Governor would have appointed upon the 
recommendation of the Secretary of State. In 
that respect it obviously differs, very considerably, 
from the case now under the consideration of the 
Committee. 

Mr. O’ Shaughnessy . 

98. How does it differ from the present case ? 
— It differs from the present case, in my judg- 
ment, to this extent. In the case of Mr. 
Huskisson, the Secretary of State for War and 
the Colonies sent out, according to custom, a re- 
commendation of Mr. Huskisson to fill the office ; 
and it was customary for the Governor, in answer 
to that recommendation, to appoint the person 
recommended. Now, in the case of the Attorney 
General of Victoria, no such recommendation is 
made, nor is the Secretary of State cognisant, 
until after the appointment that such an appoint- 
ment has, in fact, been made. The Governor has 
an independent power.of appointment, under the 
Constitution Act of Victoria, and a general power 
of appointment under the Queen’s Commission 
and Instructions. 

Chairman. 

99. Do you wish to say anything about offices 
in the appointment of the governor of a colony ? 

— Yes; the case of Mr. Huskisson naturally 
leads to that question. In that case, as I have 
already stated, there was a recommendation from 
the Government at home, but in the case of 
Victoria, and of every other colony in which 
there is responsible government, the Governor 
himself appoints. Limiting myself, however, to 



Chairman — continued. 

Victoria alone, — in that colony the Governor ap- 
points by himself and without reference to the 
Home Government; he appoints those responsible 
Ministers who represent the majority, for the 
time being, in the legislature of the colony. 
Hence the position of a governor of a colony 
which has responsible government is obviously 
very different from that of the Governor either of 
a Crown colony or of a colony having a local 
legislature, but governed otherwise than under 
the latest system of responsible government. 

100 . Therefore, the case of those officers would 
entirely differ from the case of officers appointed 
under the Lord Lieutenant of Ireland? — Yes, 
but so far as any inference is to be raised from 
the case of offices under the Lord Lieutenant of 
Ireland, it may illustrate the position of the 
governor of a colony. 

101. Will you explain to the Committee how 
it illustrates that position ?— In this way : By the 
41 Geo. 3, c. 52, s. 5, it was enacted that no 
person holding; any office or place of profit from 
or by the nomination or appointment of the Lord 
Lieutenant, created after the 33rd Geo. 3, c. 41 (I), 
shall be capable of being elected or of sitting 
or voting in any future Parliament.” This provision 
shows that in the judgment of Parliament, at that 
time, new offices under the Lord Lieutenant did 
not disqualify, according to a due construction of 
the Irish Act of the 33rd Geo. 3 ; yet the Lord 
Lieutenant would seem to be as closely identified 
with the Crown as a Secretary of State, or any 
other Minister of the Crown. So far, therefore, 
as any deduction is to be drawn from the provi- 
sions of this statute, it ivould seem that an office 
m the appointment of a Governor, having a 
separate administrative authority, would not dis- 
qualify, unless there be some express enactment 
to that effect. 

102. What do you consider the position of the 
Governor of Victoria, under responsible Govern- 
ment ? The position of the Governor of Victoria 
is rhat of a local constitutional sovereign. He 
lias his responsible ministers, who advise him upon 
all acts of the Executive Government, and of'legis- 
lation. Those . responsible advisers again repre- 
sent the majority in the local legislature, and he 
is bound to act according to their advice, or to 
change them, and to appeal to the country. His 
position is assuredly one of peculiar administra- 
tive independence, — a degree of independence 
never known in any Colonial Government, until 
the introduction of the principles of constitutional 
and responsible government in the Colonies. 

103. Looking at the precedents which you 
have been able to find in the Journals, and having 
heard the authority given to the Governor of the 
Colony to appoint, and having read the terms of 
his appointment, what is your own view of the 
position of the Attorney General of Victoria with 
regard to this particular question ?— The question 
which is referred to the Committee is really 
whether the Attorney General of Victoria has 
accepted a new office or place of profit under the 
Crown, according to the true intent and meaning 

of the English and Irish statutes. It appears to 

me that the office in question is not held under 
any of the conditions contemplated by those 
statutes. The holder is not under the influence 
of the Crown at home : the independence of Par- 
liament is not concerned in his acceptance of a 
new office. He cannot be reckoned among the 
class of officers against whom those statutes were 
directed. 
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Chairman — continued. 

directed, as being subservient to the Ministers of 
the Crown. No such office could have been in 
the contemplation of the Legislature, when those 
Acts were passed. These are the principal cir- 
cumstances connected with the office, upon which 
the Committee will form its own decision. 

104. Have you any other observation that you 
wish to make upon the case in any form or 
shape ? — No. 

Mr. Forster. 

105. In describing the position of the Governor 
of Victoria as a local constitutional sovereign, 
you stated that such a position was unknown 
until self-government was given to the Colonies ? 
— I think I did not use the word “ unknown.” I 
said that it was not in existence to the same 
extent in an old colony, like Jamaica, for ex- 
ample. 

106. That brings me exactly to the question 
that I wished to ask you ; wherein does his posi- 
tion differ from the position which the Governor 
of Jamaica had in former times ; or take the case 
of Barbadoes now, which for 200 years has had a 
Parliament of its own ? — I apprehend that a much 
wider discretion is given to the Governor of 
Victoria than was given under any of the former 
Constitutions, when Ministers, at home, were still 
tenacious of their patronage. 

107. If it should be proved that officers in Bar- 
badoes vacated seats, you would not consider 
that that was necessarily a precedent applicable 
to this office? — Not necessarily ; it would depend 
entirely upon the constitution of the Colony at 
the time, and the conditions under which offices 
were granted. Upon that I am not prepared to 
give any evidence. 

108. Your remark as regards such an office 
not being contemplated by the Act would seem 
to me to apply quite as much to a man taking 
office and residing in Barbadoes, as it would to 
the Attorney General of Victoria ? — No, I think 
not ; it is different in this sense : it could not 
have been foreseen when the Act was passed that 
the whole law with regard to offices in the Colony 
of Victoi-ia would be prescribed, as it has been, 
by local statutes. The Colony of Victoria has 
passed more than one Act relating to these 
offices. These offices are equivalent to offices 
from the Crown, being offices held directly from 
the Governor. These are the offices of respon- 
sible Ministers, the holders of which are entitled 
to sit in Parliament. There are also the holders 
of all other offices— equivalent to the new offices 
in this country — who are excluded from Parlia- 
ment. There is, in short, a complete Colonial 
Code with reference to the position of offices in 
the Colony, which could never have been antici- 
pated by Parliament at the time when these 
statutes were made relating to the Parliament of 
England. 

Mr. O'Shaughnessy. 

109. Does it not strike you that it was because 
Parliament could not' at that time anticipate the 
various new offices and new positions that might 
be created that Parliament used the term “ new 
offices”?— There were two reasons for using the 
words “new offices.” One, no doubt, was to 
discourage the multiplication of offices for pur- 
poses of patronage ; and another was to exclude 
all the officers who might, from time to time, be 
appointed to such offices. But I may observe 
with reference to the term of “ new offices,” that 
so little confidence had Parjiament itself in the 

0.64. 



Mr. O'Shaughnessy— continued, 
phraseology of these statutes, that with respect 
to most ot the offices which were created by 
statute, after that time, some express provision 
was inserted in the statute creating them, again 
declaring their disqualification. Parliament was 
not satisfied to rely entirely upon the somewhat 
indefinite term “ new offices.” 

110. But this particular office was not created 
by an Act of the Imperial Parliament? — Not 
at all. 

111. Therefore it was not possible for the Im- 
perial Parliament to disqualify from sitting in 
Parliament a Member holding this office unless 
a particular Act was passed for the. purpose ? — 
So it would appear to me. 

112. You have read the Warrant from the 
Queen enabling the Governor of Victoria to 
appoint to these offices '! — I heard a paragraph 
from it read. 

113. But you have at some time read it? — Yes. 

114. It purports, does it not, to convey from 
the Sovereign to the Governor the power to 
appoint to these offices ?— Yes, I think that was 
essential to mark the position of the Governor 
in relation to the Crown. Whatever consti- 
tutional power he may have under the Con- 
stitution Act of Victoria, he is, nevertheless, the 
representative of Her Majesty in the Colony ; he 
exercises Her prerogatives, and acts under Her 
authority. 

115. You have read the Victorian statute ? — 
Yes. 

116. Can you say whether it requires to be 
confirmed by the Queen at all, or whether it 
obtains its validity the moment it receives the 
assent of the Governor there ?— The Constitution 
Act certainly received the sanction of the 
Government at home. 

117. Do the Acts passed by the Colonial Par- 
liament require to be approved by the Colonial 
Office here; at any rate the Constitution Act 
of the Victorian Parliament was approved by the 
Queen’s representative there ? — Yes, and it was 
approved also by theC olonial Minister at home, 
and by Her Majesty; and even by the Imperial 
Parliament itself, with certain amendments. 

118. You think that that Victorian Act was 
both approved of by the Governor in the Colony, 
and was also approved of explicitly or by impli- 
cation by the Minister of the Crown at home, 
and that Act speaks of this office as an “ office 
under the Crown”? — Yes, it certainly does so, 
whatever may be the construction that the Com- 
mittee may think proper to put upon it; and 
every public office throughout the British Em- 
pire is an office under the Crown. But with 
regard to that expression, I should hardly think 
that the term “under the Crown” used in the 
colonial statute could be regarded as identical 
with “ new offices under the Crown,” comprised 
in the classes intended to be dealt with by the 
statutes of the mother country. 

119. Under the Acts passed previously to the 
one referring to new offices, it was not necessary 
either before the Act was passed or subsequently 
that the office should be an office at home ? — Not 
at all. 

120. There have been cases where in Crown 
colonies or in places outside the three kingdoms, 
the obtaining of offices has disqualified persons 
from sitting in Parliament ? — Clearly ; there is 
no question of that. It has no reference to its 
being within the United Kingdom ; it depends 
upon the tenure of the office. 

a 4 121. Therefore, 
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Mr. O' Sliavghnessy — continued. 

’ 121. Therefore, it is accurate to say that an 

office under the Crown within the meaning of 
the Act of George 3, to which we have referred, 
may be an office held outside the United King- 
dom ? — Clearly. 

122. Does there happen to be any precedent 
at all for a seat in Parliament being vacated by 
a Member of Parliament taking an office in 
Hanover, when the King of England was King 
of Hanover ? — I am not aware of any such case. 

Lord Francis Hervey. 

123. You expressed an opinion, I think, with 
reference to the 38th Geo. 3, c. 36 ? — No, I did 
not refer to that Act at- all. 

124. You expressed the opinion that the 41st 
Geo. 3, c. 52, was not declaratory in its opera- 
tion, but was intended to enact something fresh ? 
— I did not happen to enter upon that point. 
What I stated, or intended to convey, was that 
so far as any deduction was to be drawn from 
that Act, it would show that in the opinion of 
Parliament, at that time, an appointment to an 
office by a governor having an independent 
administrative authority did not vacate a seat. 

125. You do not happen to know, do you, 
■whether at the time of the passing of that Act 
any persons were holding such offices as the Act 
contemplates, and whether they found it necessary 
to get indemnities ? — No. I think I may say 
that there was certainly no indemnity, because 
that would have been on record. Whether any 
gentleman may have refrained from coming into 
Parliament on that ground, I cannot say. 

126. Is it clear with regard to the words in the 
Victorian Statute that the effect that the office of 
Attorney General is an office under the Crown, 
that they would only refer to the Colony of 
Victoria ? — It only applies to an office under the 
Crown in the Colony of Victoria. 

127. It has reference to colonial disqualifica- 
tion? — That is a matter for the Committee to 
decide. 

Mr. Walpole. 

128. As a matter of fact, it does operate, does 
it not, as a disqualification in Victoria, just in 
the same way as a new office accepted here would 
be a disqualification? — As a matter of fact, it 
does operate as a disqualification in Victoria, ex- 
cept in the case of nine specified offices. 

129. That is in harmony with your opinion, 
that what was contemplated by the Act of Anne 
was an influence exercised upon the Parliament 
at home by a new office given to a person becom- 
ing a member of that Parliament? — Yes. 

130. That is exactly the mischief that is pro- 
vided against with reference to the Parliament 
of Victoria by the statutes passed by the Colo- 
nial Legislature ? — Yes. 

Lord Francis Hervey. 

131. You look upon this as a question whether 
the case is within the mischief intended to be re- 
medied by the old Acts, and not as a question 
whether this is verbally and literally an office 
under the Crown? — I look upon it in both 
aspects. I think in determining the meaning of 
the words in the statute, the Committee would 
also consider what lawyers call the true intent 
and meaning of the statutes, and the evils which 
were intended to be guarded against, when they 
were passed. Now the evils intended to be 
guarded against by these statutes were the multi- 



Lord Francis Hervey — continued, 
plication of new offices, and the intrusion into 
Parliament of a number of placemen, who were 
not independent, but were under the influence of 
the M inisters of the Crown. 

Mr. Attorney General for Ireland. 

132. With regard to the mischief at which all 
those Acts of Parliament were levelled, I under- 
stand that you consider that their object was to 
prevent the undue multiplication of placemen 
who might be assumed to be under the influence 
of the Crown, or the Ministers within the walls 
of Parliament? — Yes. 

133. And if Sir Bryan O’Loghlen ceased to 
be Attorney General for Victoria, the moment 
he ceased to reside in the Colony of Victoria, 
and would therefore be free from office if he came 
to this country and took his seat in Parliament, 
do you think he would be beyond the mischief of 
the statutes? — I think he is entirely beyond the 
mischief of the statutes, whether he is in the 
colony or not. If he came home, divested of his 
office, lie would be free from all official influences. 
Or he might possibly obtain leave of absence and 
attend to his duties in Parliament; that is con- 
ceivable, at all events ; but still I apprehend, from 
his position in the Colony, he would not be very 
amenable to the influence of the Ministers of the 
Crown in this country. 

134. The fifth section of the 51st Geo. 3, 
chap. 52, to which you have referred, and which 
is the section substantially stating that appoint- 
ments made by the Lord Lieutenant of Ireland 
shall have the same effect as if they w$re appoint- 
ments under the Crown, was passed since the 
Union ? — Yes. 

135. Therefore,, it was passed at a time when 
the Lord Lieutenant had not a separate legisla- 
ture in Ireland? — It was immediately after a 
separate legislature had been superseded ; but 
the Lord Lieutenant still exercised a wide 
administrative authority, including the appoint- 
ment to many offices. 

136. Do you consider that the 5th section of 
the 41st Geo. 3, chap. 52, was merely passed from 
extreme caution, and was declaratory of the old 
law that would prevail in Parliament ; or do you 
consider that it was a necessary qualification, and 
could only be introduced by legislation ? — I think 
that it arose from the fact that on the union of the 
two countries it became necessary to define exactly 
what offices should vacate seats. It was evident 
that an officer appointed by the Lord Lieutenant 
would be, to use a phrase which has been already 
used, within the mischief of the former Acts, and 
therefore it was made clear, if there was any 
doubt about it before, by the Statute of the 41st 
Geo. 3. 

137. With reference to your words, “if there 
was any doubt about it,” supposing there was no 
5th Section in the 41st Geo. 3, having regard to 
the position of the Lord Lieutenant of Ireland as 
being the direct representative of the Queen, not 
having a separate legislature either then or now 
in Ireland, do you consider that an appointment 
made by him, altogether independently of this 
section, could be described as an appointment 
held under the Crown? — Had it not been for 
that Statute, I should certainly have formed the 
opinion that an officer appointed by the Lord 
Lieutenant, under those circumstances, would, 
have been disqualified; but, inasmuch as that 
Statute was passed, and one cannot believe that 
it was passed without reasonable occasion — in the 

opinion 
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Mr. Attorney General for Ireland — continued, 
opinion of the lawyers of that time — I should be 
bound to take rather the other view. At all 
events there must have been doubts upon the 
subject, otherwise legislation would have been 
superfluous. 

138. It might have been declaratory, might it 
not? — Yes. 

Mr. Lowther. 

139. I understand that you draw a distinction 
between the Act of a Governor and the Act of 
the Sovereign herself; that is to say, that a dis- 
qualification which is manifest, if the appointment 
was made by the Sovereign in person, does not, 
you say, attach to an appointment by a Governor? 
— Yes ; I should say so in the case of a Governor 
under the constitutional system, where the 
Governor has a discretion without reference to 
the Crown. That is the distinction which sepa- 
rates the two classes of cases. 

140. Is there anything, so far as you know, to 
prevent instructions being forwarded by the 
Secretary of State to the Governor of Victoria, 
directing him to make no appointment to any 
specified office; for instance, the office of Attorney 
General, without reference to the Colonial Office 
direct?— Such instructions might be given, but 
it is obvious that no such instructions were given 
to the Governor of Victoria in this case. 

141. i ask whether there is anything, so far as 
you are aware, which would prevent the Secre- 
tary of State from transmitting instructions to 
the Governor of Victoria directing him to make 
no appointment to any named office, or, in fact, 
to any office at all, unless he previously com- 
municated with the Secretary of Stale by tele- 
graph for instructions? — The authority of ihe 
Crown over the Governor is not impaired by 
the Colonial Constitution Act ; but I think, 
from the nature of responsible government in 
Victoria, it is not probable that the Secretary of 
State would give such instructions. The nomina- 
tion to responsible offices rests with the Ministers 
or the Leaders of Opposition who have acquired 
the command of the majority in the Colonial 
Legislature. They advise the Governor to 
appoint certain responsible Ministers to form the 
Government of the time. They submit the list 
to the Governor, who, if lie thinks fit, accepts it. 
I think it is scarcely a case in which the authority 
of the Crown at home would be interposed. 

142. You hold then that the Governor could 
not be instructed to refer to the Home Govern- 
ment before doing any act of that kind, which he 
does on his own authority ? — No. Of course the 
authority of the Crown remains intact; and if 
the responsible advisers of the Crown at home 
were to advise Her Majesty to send such instruc- 
tions to the Governor, they might, no doubt, be 
sent, and the Governor would be bound to give 
effect to them ; but, as a matter of practice, they 
are not sent, because constitutional Government 
is allowed to work itself freely out in the Colony. 

14-3. The question I was asking was, whether, 
although it is not usual so to do, there is any- 
thing to render it illegal for the Secretary of 
State to adopt that course ? — Clearly not ; 
because the Governor has merely the administra- 
tion of the government of the Colony, on behalf 
of Her Majesty, and he still remains subject to 
Her directions. 
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Mr. Lowther — continued. 

144. That being' so, the Governor being directly 
under the influence of the Government at home, 
that is to say, of the Crown, do you consider that 
there is any substantial difference, in a legal 
point of view, between an appointment made by 
a nominee of the Crown remaining, as you say, 
under the direct influence of the Crown, and an 
appointment made by the Crown itself? — Yes, I 
confess I do ; but, of course, that is the question 
which the Committee have to determine. I have 
merely pointed out the distinction, that the 
Governor appoints under the Constitution Act 
of Victoria, as well as under his commission from 
the Crown. Both those authorities have to be 
considered in the matter, and I regard the Con- 
stitution Act as giving him a very wide discretion 
in the administration of the affairs of the Colony, 
including the appointment to offices. 

Mr. Attorney General. 

145. The Governor appoints in this case under 
the 37th Section of the Constitution Act of 1854? 
—Yes. 

146. Because the Attorney General is an officer 
liable to retire from office on political grounds ? 
— Yes. 

147. Therefore in the Governor solely and 
wholly is vested the power of appointing the 
Attorney General? — Yes. 

148. Let me have yoirn attention for a moment 
to the Constitution Act of Victoria of 1854. It 
provides by Section 17, “ If any Member of the 
Legislative Council, or the Legislative Assembly, 
shall accept any office of pi-ofit Under the Crown 
during pleasure, his seat shall thereupon become 
vacant ; but such person shall, if otherwise duly 
qualified, be capable of being re-elected”? — 
Yes. 

149. So that the Victoi'ian Constitution Act 
recognises that there may be in Victoria an 
“ office of profit under the Crown ” ? — Yes. 

1 50. W ould you say that the Attorney General- 
ship of Victoria would be, in Victoria, such an 
office? — Yes, in Victoria certainly. 

151. That is to say, the Attorney General 
being appointed by the Governoi-, would be 
disqualified, or rather he would come within 
this Act, because he would be liable to the in- 
fluence of the Crown? — The object of that 
Statute is not so distinct as the object of the 
Statutes passed by the Imperial Parliament ; but 
no doubt that Statute was founded upon the 
same general lines as those of the English 
Statutes. Some officers are allowed to sit, after 
re-election by their constituents ; others are wholly 
disqualified. The Attorney General belongs to 
the former class. 

152. The idea being that a man who held such 
an office might possibly be unduly influenced by 
the Crown ? — Yes, I think the Colonial Legisla- 
ture accepted the same principles as those which 
obtain in the mother country. 

153. This being so, the Victorian Constitution 
Act of 1854 was approved and confirmed, so to 
speak, by an Imperial Act, the 18th and 19th 
Victoria, chapter 55 ? — Yes. 

154. That is a confirmation not only by the 
Crown but by the Legislature of this country ? 
— Yes. 



B 
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Tuesday, 25tk March 1879. 



MEMBERS PRESENT: 

Mr. Adam. j Mr. James Lowther. 

Mr. Attorney General for Ireland. I Mr. O’Shauglmessy. 

Mr. Secretary Cross. | Mr. Spencer Walpole. 

Mr. SECRETARY CROSS, in tee Chair. 



Mr. John Bramston, called in; and further Examined. 



Mr. 

Bramston. 

25 March 
1879. 



Chairman. 

155. You were referred yesterday to a para- 
graph in the Memorandum drawn up by the 
Attorney General for Ireland, in these words: — 
“ In ‘ Chambers on Elections,’ under the heading 
‘.Offices held to Yacate Seats,’ there is a long 
list of offices given whose names would go to 
show that they were connected with the Colonies, 
namely, Barbadoes, Virginia, Dominica, Gibral- 
tar, Trinidad, Jamaica, Leeward Islands, &c. ; 
nothing whatever is stated there as to the nature, 
tenure, or mode of appointment to those offices”; 
and you were good enough to say that you would 
look up those cases before to-day ; have you 
done so ? — I have done so, so far as I could. 

156. Will you be good enough to take them in 
the order in which they stand here. Take, first 
of all, Barbadoes ; what have you to say about 
that ? — The office I referred to in Barbadoes was 
that of Chief Registrar, Sole Examiner, or Chan- 
cery Clerk of the Crown and the Peace. The 
name of the officer was G. A. Selwyn. The ap- 
pointment was in 1753, and the Motion for the 
new Writ will be found in the 26th Volume of 
the Commons’ Journals, at page 520. I have 
been unable to ascertain how that appointment 
was made, but I can say this, that it was not 
made by warrant. Any correspondence relating 
to it would be in the Record Office, but the 
Warrant Books are all in our Department. 

157. You have searched them ? — I have had 
them searched. 

. 158. Was Barbadoes a Crown Colony at that 
time ? — It was a Legislative Colony, with all the 
appointments made, as now, from home, that 
is, by the Queen, or the Governor, under Her 
instructions. 

159. Under the instructions of the Crown ? — 
Yes. As we are referring to Barbadoes, perhaps 
I may say that I have had an extract made from 
the oldest Barbadoes Commission that I could 
find.. That was in the year 1741 or 1742. It 
runs in this way : “ And we do hereby authorise 
and empower you to constitute and appoint 
J udges (and in cases requisite). Commissioners of 
Oyer and Terminer, Justices of the Peace, and 
other necessary officers and ministers in Our said 
Islands, respectively, for the better administration 
of justice, and putting the laws in execution, 
and to administer, or cause to be administered, 
unto them such oath or oaths as are usually given 
for the due execution and performance of offices 



Chairman — continued. 

and places, and for the clearing of truth in judi- 
cial causes.” 

160. Is that all you have to say as to Bar- 
badoes? — No, I find that in 1768 Henry Beccles 
was appointed Attorney General of Barbadoes 
under the Great Seal of England. 

161. Was the constitution of Barbadoes the 
same at that time ? — It was a Legislative Colony, 
I believe, at that time; but in 1769, that is, the 
following year, some change was made in the 
constitution of Barbadoes, although what that 
change was I have not had time to ascertain. I 
find that in 1776 Mr. Bradford was appointed 
Solicitor General of Barbadoes, and in his case a 
Warrant was issued under the Royal Si°-n 
Manual directing the Governor to admit him to 
the office in the same way as the present 
Attorney General of Barbadoes has been ap- 
pointed. 

Mr. Walpole. 

162. In those two cases the question of the 
seat did not arise, I suppose? — No, not in the 
last two cases that I have mentioned, but I 
thought it might be convenient to the Committee 
that I should give such information as I have. 
If I had time I could trace out a good many 
more. 

Mr. O’ Shaughnessy. 

163. To whom was the instruction from the 
Crown that you read, addressed ?— It was the 
Governor’s Letters Patent. 

164. It was addressed to the Governor? — It 
was the Governor’s Commission issued under the 
Great Seal. 

165. Is the office to which Mr. Beccles was 
appointed one of the offices included within those 
Letters Patent issued by the King to the Go- 
vernor? — I should say not, seeing that as At- 
torney General he was appointed under the 
G reat Seal. 

166. Will you kindly read the offices mentioned 
in those letters patent ? — “Judges, Commissioners 
of Oyer and Terminer, Justices of the Peace, 
and. other necessary officers and ministers in 
our. said Islands,” which I should explain by 
saying that the Governor of Barbadoes was 
Governor of the Caribbee Islands generally, 
“for the better administration of justice and 
putting the laws into execution.” 

167. Would there be any objection to have 

that 
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Mr. O' Shaughnessy — continued, 
that Paper handed in ? — I have already read the 
whole of it to the Committee. While speaking 
of Bax-badoes, I may mention that I observe that 
there was another Barbadoes case cited by 
Chambers, indeed there were two more. One of 
those is the case of a Governor of Barbadoes, and 
I did not think it necessary to look up that case, 
he being, of course, the Queen’s representative. 
A new Writ was moved for his seat, as will 
be found in the 23rd Volume of the Com- 
mons’ Journals, at page 32. In the 24th 
Volume of the Journals, at page 161, in the year 
1742, it will be found that a Writ was moved in 
the place of Andrew Stone, who had accepted 
the post of Secretary lor Barbadoes. I have 
looked up his appointment, and I find that he 
was appointed under the Great Seal. 

168. By Warrant, I presume? — No, the docu- 
ment in our office is a copy of the Warrant to 
the Law Officers to prepare (I forget the exact 
words) ; but a document to pass under the Great 
Seal for the purpose of granting this gentleman 
the office. 

Chairman. 

169. Therefore the appointment was direct 
froixi the Crown ? — Yes. 

170. Under the Sign Manual? — No; under 
the Great Seal. 

Mr. Walpole. 

171. In neither of those cases did any question 
arise as to whether the seat was vacated or not ? 
—No. 

172. It was assumed that the seatwas vacated ? 
— Yes ; the Writ was moved on the ground that 
the seat was vacant by the appointment. 

Chairman. 

173. Have you anything more to say about 
Barbadoes ? — No. 

174. Will you take Virginia next? — With re- 
gard to Vii'ginia, the office in question is that of 
Clex-k of the Customs. The motion for a new 
Writ will be found in the 20th Volume of the 
Journals, at page 98. 

175. What was the constitution of Virginia at 
that time ? — I have not gone through it, but I 
have ascertained that in 1768 (that was some 
years later) the Attorney General of New York, 
A. D. Kempe, byname, was appointed uponWar- 
rant. A Warrant was sent to the Governor to 
admit him. 

176. Have you any further information to give 
to the Committee as to Virginia ?— No. 

177. Now will you go to Dominica? — In the 
44th Volume of the Journals, at page 6, you will 
find that a Writ was moved in consequence of a 
gentleman, whose name I have not taken down, 
having accepted the Collectorship of Customs in 
Dominica. 

178. Do you know what the constitution of 
Dominica was at that time ? — No, I cannot 
say. 

Mr. Adam. 

179. In what year was that? — I did not look 
up the year ; I may say that I had to go to the 
Temple Library to get at any of this information, 
and I had not time to wox-k it all out completely. 

Mr. Lowther. 

180. The constitution of Dominica was altered, 
I see, lately ? — Yes ; but this would have been, 
presumably, about 1786. 

0.64. 



Chairman. 

181. How was that p ex-son appointed, do you 
know? — No; I am under the impression that 
officex-s of Customs in the Colonies were ap- 
pointed by the Commissioners of Customs in 
England; I could verify that, but that is my im- 
pression, because I have seen an old instruction 
to a Governor, in which there is reference to the 
Commissioners of Customs. 

182. The Collectors of Customs in the Colonies 
were appointed direct by the Commissioners of 
Customs in England?— I imagine so. 

Mr. O' Shaughnessy. 

1 83. The seat was vacated in that case ? — 
Yes ; those seats were vacated ; I could ascer- 
tain the mode of appointment by reference. 

Chairman. 

184. Have you anything further to say about 
Dominica ? — No ; that is the only case in Domi- 
nica by itself; there is a case of a Govex-nor of 
the Leeward Islands. 

185. We will come to them directly. Have 
you anything to say about Gibraltar ! — In the 
20th Volume of the Joui-nals, at page 861, it will 
be found that a Writ was moved for. 

186. Gibraltar was a Crown Colony? — Yes; 
the Member was appointed Commissary of Stores, 
so that he would be, probably, a military officer, 
but I did not trace that out. I doubt whether I 
could have verified it. 

187. Now Tx-inidad? — There is the record of a 
Motion for a new writ in the 58th Volume of the 
Jom-nals, at page 257 ; that would be at the 
beginning of this century. It was the case of -a 
Commissioner for the Government. 

188. What was the constitution of the Colony? 
— It would be legislative. I might pex-haps 
have traced out that, case, because being Com- 
missioner for the Government, he probably would 
be one of several appointed to exercise the office 
of Governor. 

189. Do you know how he was appointed ? — 
I cannot say for certain, but presumably by 
Commission from the Queen. 

190. Jamaica ? — In the 61st Volume of the 
Journals, at page 3, it will be found that there was 
a Motion for a new Writ, in the case of a person 
who had become Lieutenant Governor. I did not 
trace that out, he being the Queen’s representative. 
In the 30th Volume of the Journals, at page 4, in 
a.d. 1765, you will find that there was a new 
Writ moved for, because Mr. Nicholas Herbert 
was appointed Secretary for Jamaica. I am 
unable to trace the instrument of appointment. 
We presume that it was issued as a Patent in 
England; we have no recox-d of it in our own 
Warrant Books. 

191. What is the office of Secretary ? — He is 
what is called Colonial Secretary now, that is to 
say, the Chief Civil Executive Officer under the 
Governor. 

Mr. Adam. 

192. How is he appointed? — At the present 
day he would be appointed by a Warrant to the 
Governor to admit him under a Commission 
under the Seal of the Colony. 

Mr. Lowther. 

1 93. That is since it became a Crown Colony ? 
— No, at all times, as far back as our books would 

B 2 194. Was 
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Mr. Adam. 

194. Was it a Crown Colony in former times ? 
— It was Legislative formerly. 

Chairman. 

195. Have you any more cases from Jamaica ? 
— There are only those two from Jamaica. 

196. Then we come to the Leeward Islands? 
— In the 54th Volume of the Journals, at page 
146, there is the case of a Governor appointed 
to the Leeward Islands, his seat being vacated of 
course. 

197. What was the Constitution of the Lee- 
ward Islands at that time ? — It would have been 
Legislative ;but this being the case of a Governor, 
of course I did not go further into it. 

198. How would the Governor be appointed? 
— He would be appointed by Commission from 
the Queen. And in the 33rd Volume of the 
Commons’ Journals, at page 433, I find that in 
1772 James Townsend Oswald vacated his seat 
on appointment as Secretary to the Leeward 
Islands. We have no trace of a Warrant for 
that appointment, therefore we presume that it 
was by Patent from the Crown. 

199. Have you now completed the statement 
of the results of yonr search, or have you any 
further information ? — There is also quoted by 
Chambers the case of a seat vacated by the ap- 
pointment to the Governorship of Gibraltar ; that 
will be found in the 50th Volume of the Journals, 
at page 308 : and there is the case of a Governor 
of Nova Scotia, in the 3 1st Volume of the Journals, 
at page 9, and a Governor of the Cape of Good 
Hope, in the 69th Volume of the Journals, at 
page 125. 

200. But all appointments of Governors would 
be direct from the Crown? — Yes; there is a case 
of a Lieutenant Governor of Upper Canada, in 
the 47th Volume of the Journals, at page 46. I 
am not sure how he would be appointed. I ought 
to have had the cases of Lieutenant Governors 
traced, because they may be different from the 
Governors. I can do so if it is wished; there 
are two of them. There is also a case quoted in 
this passage cf Chambers in 1806 ; that is in the 
61st Volume of the Journals, at page 335. Sir 
Charles Montagu Ormsby was appointed Recorder 
of the Prince of Wales’ Island. We have no 
record of that appointment, and I am informed 
that at that time it would have been under the 
India Office. That completes the list of the 
names referred to by Chambers. 

201. Have you anything further that you wish 
to state to the Committee ? — I can hand in an 
extract from an old Commission to the Governor 
of the Leeward Islands in reference to appoint- 
ments. It is dated 1733, and is in almost exactly 
similar terms to that of Barbadoes, which I have 
quoted (the same was handed in). 

Mr. O' Shaughnessy. 

202. Could we have some further information 
about the Collector of Customs in Dominica, 
and also some further information about Sir 
Charles Ormsby, who was appointed to the 
Recordership of the Prince of Wales’ Island. I 
understand you to say that the latter appoint- 
ment was probably made by the India Office, 
and therefore I suppose you would not be able 
to follow it up? — No, I should not in that 
case. 



Mr. Adam. 

203. Would that be by the East India Com- 
pany ? — I cannot say. 

204. In all the cases you have mentioned the 
seats were vacated and the Writs moved, in 
consequence of the acceptance of those particular 
offices ? — Yes. 

205. It was not that the Members took the 
Chiltern Hundreds, or vacated their seats in any 
other way? — No, at least I have not. verified 
every case, but, so far as I am aware, it was 
not so. 

206. In the cases of the Collectorship of 
Customs in Dominica, and the Recordership of 
the Prince of Wales’ Island, were the seats 
vacated in consequence of the acceptance of 
those particular offices? — Yes; I referred to five 
out of this list, and in each of those cases I find 
that Chambers has correctly referred to the 
Commons’ Journals, and therefore I have no 
doubt that he is equally correct in the other 
cases. 

207. The Writs were moved for in consequence 
of the acceptance of those particular offices ? — 
Yes. 

Mr. Lowtlier. 

208. Will you state briefly what were the 
cases you mentioned with regard to the Lee- 
ward Islands ? — A Governor and a Secretary. 

209. Only those two ? — Yes, and the Collector 
of Customs in Dominica. 

Mr. Attorney General for Ireland. 

210. Which of those cases do you yourself 
think approaches most nearly to that of Sir 
Bryan O’Loghlen ; you are acquainted with the 
way in which Sir Bryan O’Loghlen was ap- 
pointed? — Yes, generally. 

Mr. O’Shauffhnessy. 

211. Are you an expert in these matters? — I 
have been Attorney General in Australia. I was 
so in Queensland, which is of course not entirely 
similar. 

Mr. Attorney General for Ireland. 

212. Were you present yesterday when the 
documents were read? — Yes. 

213. Are you aware, therefore, that the Gover- 
nor of Victoria has, under the Constitution 
Act of that Colony, and under his own commis- 
sion of appointment, the power of appointing the 
Attorney General without any reference to the 
Home Government? — Certainly. 

214. And the power of dismissing him with- 
out any reference to the Home Government ? — 
Yes. 

215. Bearing those facts in mind, which of 
those cases to which you have referred the Com- 
mittee now do you consider approaches most 
nearly to that of Sir Bryan O’Loghlen ? — I 
imagine the case of Mr. Selwyn, the Chief 
Registrar, sole Examiner, or Chancery Clerk of 
the Crown and the Peace in Barbadoesi 

Mr. O' Shaughnessy. 

216. Did he vacate his seat? — Yes, he vacated 
his seat, but I cannot trace the mode of his ap- 
pointment. 

Mr. Attorney General for Ireland. 

217. Speaking of the cases in which you are 
able to trace the mode of appointment, do you 
consider that there is any analogy between those 

cases 
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Mr. Attorney General for Ireland — continued, 
cases and the case of Sir Bryan O’Loghlen ?— I 
may state that I have only traced two ; in fact, I 
ought rather to say that I have only traced one, 
and that bears no analogy to the case now before 
the Committee, because it was an appointment 
under the Great Seal. 

218. So that, in fact, so far as your researches 
wo, you have not been able to find any case that 
is analogous to that of Sir Bryan O’Loghlen? — 
I confined my researches chiefly to the cases cited 
by Chambers. 

219. But as far as your researches have gone, 
you have not found a case that is analogous to 
that of Sir Bryan O’Loghlen ? — No. 

Mr. Lowther. 

220. I think you have stated that you held the 
office of Attorney General in a Colony ?— Yes, 
in Queensland. 

Mr. O’ Shaughnessy. 

221. You were Her Majesty’s Attorney 
General, were you not? — Yes. 

222. Holding the office under the Crown ?— I 
presume so ; I have not my Commission with me 
to-day, but I was appointed by the Governor, but 
not under the advice of the Executive Council. 



Mr. O’ Shaughnessy — continued. 

223. Under a "Warrant? — No, there was no Bramston . 

Warrant. _~rr~ 

224. Under the Letters Patent to the Go- *5 Marc i 

vernor constituting him Governor, and enabling ' 

him to make the appointment? — Yes, and then 

there was an appointment under the seal of the 
Colony. 

[May I mention one question which was put to 
me yesterday ; I refer to No. 67, which was, “ And 
the selection is left entirely to the Governor in 
that case ” ; my answer reads, “ In Victoria to the 
Governor and his Council.” I wish to alter that, 
because what I meant to say was, that the selec- 
tion is left to the Governor, who acts upon the 
recommendation of the chief of his Ministry.] 

Mr. Lowther. 

225. Upon the recommendation of the Prime 
Minister of the Colony ? — Yes. 

Mr. Attorney General for Ireland. 

226. The Governor acts as a kind of local 
Sovereign ? — Quite so. Perhaps I may add that 
in the "YVest Indian Colonies, although they had 
legislative authority, the officers have been, as I 
understand, always appointed either direct by the 
Crown, or by Warrant, to the Governor, or by 
him upon instructions from home. 



Mr. William Dealtry, called in ; and further Examined. 



Chairman. 

227. Mr. Berry told us yesterday, in answer 
to Question 11,“ There is a special appropria- 
tion which forms part of Schedule D. of the 
Constitution Act, by which 14,000 l. a year is set 
apart for the payment of the responsible Minis- 
ters of the Crown. That is varied from time to 
time by the Government of the day sitting in 
Cabinet, and then it is made an Order of Council, 
and becomes binding, until it is revoked and 
altered by any subsequent arrangement;” has 
your attention been called to the 60th section of 
the Victorian Constitution Act? — Yes. 

228. Section 60 is this : “ The Legislature of 
Victoria, as constituted by this Act, shall have 
full power and authority, from time to time, by 
any Act or Acts, to repeal, alter, or vary all or 
any the provisions of this Act, and to substitute 
other’s in lieu thereof. Provided, it shall not be 
lawful to present to the Governor of the said 
Colony for Her Majesty’s assent, any Bill by 
which an alteration in the constitution of the said 
Legislative Council or Legislative Assembly, or 
in the said Schedule hereby annexed, marked D., 
may be made unless the Second and Third Read- 
ings of such Bill shall have been passed with the 
concurrence of an absolute majority of the whole 
number of the Members of the Legislative 
Council and of the Legislative Assembly respec- 
tively ? ” — Yes. 

229. Do you find analogous provisions in Sec- 
tion 4 of the Imperial Act, the Confirming Act ? 
— Yes. 

230. Can you tell us whether any such Bill 
did pass? — There have been only two such Bills, 
so far as I am aware, that have passed. The one 
was for an alteration amounting to 50,000 l. in 
order to provide for the abolition of State aid to 
Religion; this was done by a reserved Act 
which was sent home and approved by Order in 

0.64. 



Chairman — continued. 

Council ; and the other was an Act relating to 
the allowances for the Staff of the Governor, &c., 
amounting to 5,000 /., which were abolished. 
In that case also there was a reserved Act, 
which was sent home for approval. If you 
will be good enough to turn to Section 48 
of the Imperial Confirming Act, the 18 & 19 
Viet. c. 55, you will see that it says : “It shall lie 
lawful for the Governor to abolish any of the 
offices named in the third and fourth parts of the 
said Schedule, or to apply the sums thereby 
appropriated to such other purposes connected 
with the administration of the Government of 
Victoria as to Her Majesty, her heirs and suc- 
cessors, shall seem fit.” It speaks “ of the offices 
named in the third and fourth parts,” and the 
Attorney General is named in the third part, I 
think. I apprehend it has been the custom of 
the Ministers when a new Ministry has been 
appointed in Victoria, in accordance with their 
constitution, to arrange among themselves what 
their respective salaries shall be. 

Mr. Attorney General for Ireland. 

231. Ipointed out to you yesterday, in Ques- 
tion 43, that very section, and asked whether you 
thought it gave the power of alteration that you 
referred to, and your answer was, “ I think they 
have a power of alteration” ? — Yes. 

232. But this section gives no power of altera- 
tion ; what it gives is a power of absolute abolition. 
It would be competent under this 48th Section 
to abolish the Attorney Generalship altogether, 
but that cannot be the section under which the 
salary of the Attorney General was cut down 
from 1,700 l. odd, to 1,600 1. odd ?— It says, « Or 
to apply the sums thereby appropriated to 
such other purposes,” and so on. 

233. But that would be after the abolition of 

b 3 the 
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Mr. Attorney General for Ireland — continued, 
the office ; the abolition would be a condition 
precedent ?— I believe the case to be as I have 
said, but Sir Archibald Michie is really the only 
person who is capable of giving precise informa- 
tion upon these subjects, as this legislation oc- 
curred so long ago. He was Attorney General 
of Victoria in 1857, shortly after this Act was 
promulgated, and again in 1870. He is now the 
Agent General for Victoria in London. 

Chairman. 

234. That is the only way you can account 
for the difference between these sums which you 
mentioned in answer to Question 44, namely, 
1,701 l. and 1,630 l. ? — Yes, I cannot understand 
it otherwise ? I think they must have arranged 
it amongst themselves ; you will observe that 
they are broken sums. 

235. The accounts of the way in which this 
14,000 l. has been spent ought to be submitted to 
HerMajesty’sTreasury, ought they not? — The Act 
says, “ In such manner and form as Her Majesty 
shall be graciously pleased to direct ; ” that is in 
Section 46 of the 18 & 19 Viet. c. 55, but I can- 
not find out that any instructions were ever sent 
out in Her Majesty’s name, saying in what 
manner and form those accounts should be sent 
home, and therefore, I believe they have, in fact, 
never been sent to the Treasury. 

236. Consequently, that section is a dead letter, 
in fact ? — I think so ; exactly the same words 
appear in the New South Wales Constitution 
Act. Perhaps I may be allowed to call the at- 
tention of the Committee to part of a Despatch 
from the Secretary of State to the Governor, in 
sending out the Constitution Act, showing that 
he clearly anticipated that the Act would be al- 
tered. It is in a Parliamentary Paper of the 24th 
July 1856. The Despatch is signed by Lord 
John Russell, and it says, in paragraph 12, “ It 
is, however, by no means their wish (that is, the 
wish of the Government) to enforce on the 
Colony the observance of the present arrange- 
ment as final. They believe it to be of great 
importance to the political well-being of a com- 



Chairman — continued. 

munity, that certain services of the higher class 
should be provided for by law, and not subject 
to annual vote. But they regard this as a sub- 
ject of strictly local, however high, concern, and 
that they would not be justified in throwing other 
obstacles in the way of its reconsideration than 
what the local legislature have themselves thought 
proper to raise.” 

Mr. Attorney General for Ireland. 

237. But that merely states in the form of a 
despatch what is already referred to in Section 4 
of the Imperial Confirming Act, the possibility 
of alteration ? — Yes ; that section gave the power, 
but this anticipates that the power will be carried 
out ; that the Colony would make the altera- 
tion. 

Mr. Loiotlier. 

238. I believe you wish to correct a question 
and an answer in yesterday’s Evidence ? — Yes ; 
I wish to ask you to alter the form of your ques- 
tion. 

239. In Questions 51 and 52, I inquired, 
“ When you get them ” (that is, the accounts 
from the Colonies), “ sooner or later, what is 
done with them ? ” and you said, “ If we consider 
them very important we send them to the Trea- 
sury ” ; then I asked, “ And otherwise put them 
into the waste-paper basket ? ” and you said, “ I 
would not go so far as to say that, but they are 
put aside ” ; of course, I am aware from my 
knowledge of the office that a waste-paper basket 
does not exist? — No. When we receive these 
Sessional Papers, which are sent over rather 
irregularly, they are almost always' looked 
through, and when we find in them matter of in- 
terest to any Department, such as Telegraphs, 
which would be of interest to the Post Office, 
or Railways, which would be of interest to the 
Board of Trade, or to the Institution of Civil 
Engineers, they are sent to those Departments ; 
but papers relating to the expenditure are usually 
put aside for purposes of reference. As I said 
yesterday, if we consider them very important, 
they are sent to the Treasury. 
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Despatch from the Colonial Office to Governor of Victoria. 



Appendix, No. 1. 



(Victoria. — No. 95.) 



Sir, . Downing-street, 13 August 1878. 

I have the honour to transmit to you a copy of the Report from a Select Committee 
of the House of Commons appointed to inquire whether Sir Bryan 0’Lo°-hlen has 
vacated his seat for the county of Clare by accepting the office of Attorney General of 
the Colony of Victoria. 




I also enclose a copy of an Address agreed to by the House of Commons, directing me 
to communicate a copy of the Report from the Select Committee to Sir Bryan 0’Lo°hlen. 



I have, therefore, to request that you will communicate the documents which I now 
enclose to Sir Bryan O’Loghlen, and that you will ask him to furnish an acknowledgment 
of their receipt for transmission to me. 

I have, &c. 

Governor Sir G. F. Bowen, G.C.M.G., (signed) M. E. Hichs Beach. 

& c. &c. &c. 



Despatch from the Governor of Victoria to the Colonial Office. 



(Victoria. — No. 191.) 



Sir, Government House, Melbourne, 8 October 1878. 

I have the honour to acknowledge the receipt, on the 2nd instant, of your Despatch, 
No. 95, of the 13th August ultimo, transmitting a copy of the Report from a Select 
Committee of the House of Commons, appointed to inquire whether Sir Bryan 0’Lo°-hlen 
has vacated his seat for the county of Clare by accepting the office of Attorney General 
of the Colony of Victoria ; also a copy of an Address agreed to by the House of Commons 
directing you to communicate a copy of the Report from the Select Committee to Sir 
Bryan O’Loghlen. 



2. In pursuance of your instructions, I have communicated the above-mentioned 
documents to Sir Bryan O’Loghlen, and I now transmit his acknowledgment of their 
receipt. 



The Right Hon. 

Sir M. E. Hicks Beach, Bart., m.p., 
&c. &c. &c. 



I have, &c. 

(signed) G. F. Bowen. 




0.64, 
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Enclosure in Despatch, No. 191, of 1878. 

Sir, Crown Law Office, Melbourne, 7 October 1878. 

I have tbe honour to acknowledge the receipt of a copy of the Report from a Select 
Committee of the House of Commons appointed to inquire whether I have vacated my 
seat for the County of Clare by accepting the office of Attorney General of this Colony ; 
also a copy of an Address agreed to by the House of Commons that a copy of that Report 
should be communicated to me. 

I have, &c. 

His Excellency the Governor of Victoria, (signed) Bryan O’Loghlcn. 

&c. &c. &c. 



Telegram from the Secretary of State for the Colonies to the Governor of Victoria, 
dated 18th March 1879. 

Urgent. — Telegraph to me immediately for House of Commons, in full. Sir Bryan 
O’Loghlen’s Commission as Attorney General. 



Telegram from the Governor of Victoria to the Secretary of State, dated Melbourne, 
19th March 1879. 

The following is true copy of Sir Bryan O’Loghlen’s Commission as Attorney General 
for Victoria by His Excellency Sir George Eerguson Bowen, Knight, Grand Cross of the 
most distinguished Order of Saint Michael and Saint George, Governor and Commander in 
Chief in and over the Colony of Victoria and its dependencies, and Vice Admiral of 
the same, &c. &e. &c. 

To the Honourable Sir Bryan O’Loghlen, Baronet, M.L.A. of the City of Melbourne, 
in the Colony of Victoria, by the power and authority vested in me .in this behalf : — I, Sir 
George Ferguson Bowen, the Governor of the said Colony, relying on your loyalty, 
integrity, learning, and ability, have constituted and appointed, and by these presents do 
constitute and appoint you the said Sir Bryan O’Loghlen, Baronet, to be the Attorney 
General of the said Colony of Victoria, to have, hold, and enjoj r the said office, unto you 
the said Sir Bryan O’Loghlen, Baronet, during pleasure and your residence in the said 
Colony, and execution of the duties of the said office in person, unless in case of sickness 
or leave of absence being duly granted to you, together with all and singular, the rights, 
powers, jurisdictions, and privileges to the said office appertaining in the most full and 
ample manner. Given under my hand, and the seal of the Colony, at Melbourne, in the 
said Colony, this 27th day of March, in the year of our Lord 1878, and in the 41st year 
of Our Majesty’s reign. 

G. F. Bowen, 

Governor ot Victoria, 
Melbourne. 

By His Excellency’s Cojmmand, 

Graham Berry. 
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PAPERS handed in by Mr. Bramston, 24 March 1879. 



VICTORIA. 

Draft of a Commission passed under the Great Seal of the United Kingdom appointing 
Sir George Ferguson Bowen, g.c.m.g., to be Governor and Commander in Chief of the 
Colony of Victoria and its Dependencies. — Letters Patent, dated 21st May 1873. 



Victoria, by the Grace of God of the United Kingdom of Great Britain and 
Ireland, Queen, Defender of the Faith, to our Trusty and Well-beloved Sir Georo-e 
Ferguson Bowen, Knight Grand Cross of Our Most Distinguished Order of Saint 
Michael and Saint George, Greeting. 

I. Whereas We did, by certain Letters Patent, under the Great Seal of Our United 
Kingdom of Great Britain and Ireland, bearing date at Westminster the twenty-third day 
of May, one thousand eight hundred and sixty-six, in the twenty-ninth year of Our reign, 
constitute and appoint Our Trusty and Well-beloved John Henry Thomas Manners Sutton, 
commonly called the Honourable John Henry Thomas Manners Sutton (now Our Right 
Trusty and Well-beloved Cousin John Henry Thomas Viscount Canterbury, Kriiiiht Com- 
mander of Our Most Honourable Order of the Bath), to be, during our pleasure, Our Governor 
and Commander in Chief i n and over Our Colony of Victoria, as upon relation being had to 
the said recited Letters Patent will more fully and at. large appear. And whereas, by certain 
other Letters Patent under the Great Seal of Our said United Kingdom bearing date at 
Westminster the eleventh day of March, one thousand eight hundred and seventy, in the 
thirty-third year of Our reign, We did provide that the powers of Our Governor should not 
vest in Our Lieutenant Governor or the officer administering the Government of Our said 
Colony of Victoria until he had taken the usual oaths of office. Now know you 
that We have revoked and 1 determined, and by these presents do revoke and determine the 
said recited Letters Patent, and every clause, article, and thing therein eon rained : And 
further know you, that We, reposing especial trust and confidence in the prudence,, courage, 
and loyalty of you the said Sir George Ferguson Bowen, of Our special grace, certain 
knowledge, and mere motion, have thought fit to constitute and appoint, and do by these 
presents constitute and appoint you to be, during Our pleasure, Our Governor and Com- 
mander in Chief in and over Our Colony of Victoria (comprising the territories bounded on 
the west by Our Colony of South 'Australia, on the south by the sea, and on the east and 
north by a straight line drawn from Cape Howe to the nearest Source of the River Murray, 
and thence by the course of that river to the Eastern Boundary of the Colony of South 
Australia) and its dependencies, hereinafter called our said Colony. And we do hereby 
authorise and command you in due manner to do and execute all things that shall belong 
to your said command, and to the trust We have reposed in you according to the several 
powers and authorities granted or appointed you by virtue of this present Commission, and 
according to such instructions as are herewith given to you, or as may from time to time 
hereafter be given to you, under our Sign Manual and Signet, or by Our Order in Our 
Privy Council, or by Us through one of Our Principal Secretaries of State, and according 
to such Laws and Ordinances as are or shall hereafter be in force in Our said Colony. 

II. And We do hereby authorise and empower *you to keep and use the Public Seal of 
Our said Colony for sealing all things whatsoever that shall pass the said Public Seal. 

III. And we do further authorise and empower you, in Our name and on Our behalf, to 
make and execute under the said Seal grants and dispositions of any lands which may be 
lawfully granted and disposed of by Us within Our said Colony. 

[V. And We do hereby declare Our pleasure to be that there shall be an Executive 
Council for Our said Colony, and that the said Council shall consist of such persons as are 
now or may at any time be declared by any Law enacted by the Legislature of Our said 
Colony to be Members of Our said Council, and of such other persons as you shall, from 
time to time, in Our name and on Our behalf, but subject to any Law as aforesaid, appoint 
under the said Seal to be Members of Our said Council. 
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V. And We do further authorize and empower you to constitute and appoint in Our 
name and on Our behalf all such Judges, Commissioners, Justices of the Peace, and other 
necessary Officers and Ministers of Our said Colony as may be lawfully constituted or 
appointed by Us. 

VI. And We do further authorize and empower you as you shall see occasion, in Our 
name and on Our behalf, when any crime has been committed within Our said Colony, to 
grant a pardon to any accomplice, not being the actual perpetrator of such crime, who shall 
give such information and evidence as shall lead to the apprehension and conviction of the 
principal offender; and further to grant to any offender convicted of any crime in any 
Court, or before any Judge, Justice, or Magistrate within Our said Colony, a pardon, either 
free or subject to lawful conditions, or any respite of the execution of the sentence of any 
such offender, for such period as to yon may seem fit, and to remit any fines, penalties, or 

' forfeitures which may become due and payable to us. 

VII. And we do further authorize and empower you, so far as We lawfully may, upon 
sufficient cause to you appearing, to remove from his office, or to suspend from the exercise 
of the same, any person exercising any office or place within Our said Colony, under or by 
virtue of any Commission or Warrant granted, or which may be granted, by Us in Our 
name or under Our authority. 

VIII. And We do hereby further authorize and empower you to exercise all powers 
lawfully belonging to Us in respect of the summoning, proroguing, or dissolving any Legis- 
lative Body now or hereafter established within Our said Colony, and in respect of the 
appointment of Members thereto. 

IX. And We do by these presents authorize and empower you, within Our said Colony, 
to exercise all such powers as We may be entitled to exercise therein in respect of granting 
licenses for marriages, letters of administration, and probates of wills, and with respect to 
the custody and management of idiots and lunatics, and their estates. 

X. And We do hereby declare Our pleasure to be that, in the event of your death, 
incapacity, or absence out of the said Colony, all and every the powers and authorities 
herein granted to you shall, until Our further pleasure is signified therein, be vested in such 
person as may be appointed by Us under Our Sign-Manual and Signet to be Our Lieu- 
tenant Governor of Our said Colony, or if there shall be no such Lieutenant Governor in 
our said Colony, then in such person or persons as may be appointed by Us under Our 
Sign-Manual and Signet to administer the Government of the same. Provided that no 
such powers or authorities shall vest in such Lieutenant-Governor, or such other person or 
persons, until he or they shall have taken the oaths appointed to be taken by the Governor 
of Our said Colony, and in the manner provided by the. Instructions accompanying this 
Our Commission. 

XT . And We do hereby require and command all Our Officers and Ministers, Civil and 
Military, and all other the inhabitants of Our said Colony of Victoria, to be obedient, 
aiding, and assisting unto you the said Sir George Ferguson Bowen, or, in the event of 
your death, incapacity, or absence, to such person or persons as may, from time to 
time, under the provisions of this Our Commission, administer the Government of Our said 
Colony. 

In Witness whereof We have caused these Our Letters to made Patent. Witness 
Ourself at Westminster, the Twenty-first day of May, in the Thirty-sixth Year of Our 
Reign. 

By Warrant under the Queen’s Sign-Manual. 

C. Romilly. 



\ 
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VICTORIA. 

Draft of Instructions passed under the Royal Sign-Manual and Signet to Sir George 

Ferauson Bowen, g.c.m.g., as Governor and Commander in Chief of the Colony of 

Victoria and its Dependencies. — Dated 2 1st May 1873. 

Victoria, R. 

Instructions to Our Trusty and Well-beloved Sir George Ferguson Bowen, 
Knight Grand Cross of Our Most Distinguished Order of Saint Michael and Saint 
George, Our Governor and Commander in Chief in and over Our Colony of Victoria 
and its Dependencies, or, in his absence, to Our Lieutenant Governor or the Officer 
administering the Government of Our said Colony for the time being. 

Given at Our Court at Balmoral, this twenty-first day of May 1873, in the thirty- 
sixth year of Our Reign. 

I. Whereas by a Commission under the Great Seal of Our United Kingdom of Great Britain 
and Ireland, bearing even date herewith. We have constituted and appointed you, the said 
Sir George Ferguson Bowen, to be during Our pleasure Our Governor and Commander in 
Chief in and over Our Colony of Victoria and its Dependencies, and have further authorised 
and commanded you in due manner to do and execute all things that shall belong to your 
said command and the trust thereby reposed in you, according to the several powers and 
directions therein mentioned, and particularly according to such instructions as should 
therewith be given to you : now, therefore, We do by these Our instructions under Our 
Sign Manuaf and Signet, being the instructions so referred to as aforesaid, declare Our 
pleasure to be that you shall, with all due solemnity, cause Our said Commission to be 
read and published in the presence of the Chief Justice for the time being or other Judge 
of the Supreme Court of Our said Colony, and of the Members of the Executive Council 
thereof; and you shall then and there take the oath of allegiance in the form provided by 
an Act passed in the Session holden in the thirty-first and thirty-second years of Our 
reign, intituled “An Act to amend the Law relating to Promissory Oaths;” and likewise 
that you take the usual oath for the due execution of the office of Our Governor and Com- 
mander in Chief in and over Our said Colony, and for the due and impartial administration 
of justice ; which oaths the said Chief Justice for the time being of. Our said Colony, or in 
his absence any Judge of the Supreme Court of Our said Colony, shall, and he is hereby 
required to tender and administer unto you. 

II. And We do authorise and require you from time to time, and at any time hereafter, 
by yourself or by any other person to be authorised by you in that behalf, to administer to 
all and to every person or persons, as you shall think fit, who shall hold any office or place 
of trust or profit, the said oath of allegiance, together with such other oath or oaths as 
may from time to lime be prescribed by any laws or statutes in that behalf made and 
provided. 

III. And We do require you to communicate forthwith to Our Executive Council for 
Our said Colony these Our instructions, and likewise all such others, from time to time, as 
you shall find convenient for Our service to be imparted to them. 

IV. And We do hereby direct and enjoin that Our said Executive Council shall not 
proceed to the dispatch of business unless duly summoned by your authority, nor unless 
iwo Members at the least (exclusive of yourself or the Member presiding) be present and 
assisting throughout the whole of the meetings at which any such business shall be dis- 
patched. 

V. And We do further direct and enjoin that you do attend and preside at the meetings 
of Our said Executive Council, unless when prevented by some necessary or reasonable 
cause, and that in your absence such Member as may be appointed by you in that behalf, 
or in the absence of any such Member, the senior member of the said Executive Council 
actually present, shall preside at all such meetings ; the seniority of the members of the 
Council being regulated according to the order of their respective appointments as members 
of Our said Council. 

VI. We do further direct and enjoin that a full and exact ‘journal or minute be kept of 
all the deliberations, acts, proceedings, votes, and resolutions of our said Executive Council ; 
and that, at each meeting of the said Council, the minutes of the last meeting be read over 
and confirmed, or amended, as the case may require, before proceeding to the dispatch of 
any other business. 

VII. And We do hereby direct and enjoin that, in execution of the powers and authori- 
ties committed to you by our said Commission, you do in all cases consult with Our said 
Executive Council, excepting only in cases which may be of such a nature that, in your 
judgment. Our service would sustain material prejudice by consulting Our Council there- 
upon, or when the matters to be decided shall be too unimportant to require their advice, or 
too urgent to admit of their advice being given by the time within which it may be neces- 
sary for you to act in respect of any such matters : Provided that, in all such urgent cases, 
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VIII. And We do authorise you, in your discrelion, and if it shall in any case appear 
right, to act in the exercise of the power committed to you by Our said Commission in 
opposition to the advice which may in any such case be given to you by the Members of 
Our said Executive Council : Provided, nevertheless, that in any such case you do fully 
report to Us, by the first convenient opportunity, any such proceeding, with the grounds 
and reasons thereof. 

IX. And in the execution of so much of the powers as are vested in you by law for 
assenting to, or dissenting from,, or’ of reserving for the signification of Our pleasure Bills 
which may have been passed by the Legislature of Our said Colony, We do direct and 
enjoin you to guide yourself, as far as may be practicable, by the following rules, directions, 
and instructions ; that is to say, 

X. In the passing of all laws, each different matter is to be provided for by a different 
law, without intermixing in one and the same Act such things as have no proper relation to 
each other; and no clause is to be inserted in,, or annexed to, any Act which shall be 
foreign to what the title of such Act. imports,, and 110 perpetual clause is to be part of any 
temporary law. 

XI. You are not to assent in Our name to any Bill of any one of the classes hereinafter 
specified ; that is to say, — 

1 . Any Bill for the divorce of persons joined, together in holy matrimony. 

2. Any Bill whereby any grant of land or money, or other donation or gratuity, may 
be made to yourself. 

3. Any Bill whereby any. paper, or other currency, may, be made a legal tender, 
except the coin of the realm, or other gold or silver coin. 



Laws sent home to 
have marginal 
abstracts. 
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Regulation of 
power of pardon. 



4. Any Bill imposing differential duties. 

5. Any Bill the provisions of which shall appear inconsistent, with obligations im- 
posed upon Us by Treaty. 

6. Any Bill interfering with the discipline or control of Our forces in the Colony by 
land and sea. 

7. Any Bill of an extraordinary nature and importance, whereby Our prerogative, or 
the rights and property of Our subjects not residing in the Colony, or the trade and 
shipping of the United Kingdom and its dependencies, may be prejudiced. 

8. Any Bill containing provisions to which Our assent has been once refused, or 
which have been disallowed by us : — 

Unless such Bill shall contain a clause suspending the operation of such Bill until the 
signification in the Colony of Our pleasure thereupon, or unless you shall have satisfied 
yourself that an urgent necessity exists requiring that such Bill be brough into immediate 
operation, in which case you are authorised to assent in Our name to such Bill, unless the 
same shall be repugnant to the law of England, or inconsistent with any obligations im- 
posed upon Us by Treaty. But you are to transmit, to Us, by the earliest opportunity, the 
Bill so assented to, together with your reasons for assenting thereto. 

XII. You will take care that all laws assented to by you in Our name, or reserved for 
the signification of Our pleasure thereon, shall, when transmitted by you, be fairly 
abstracted in the margins, and be accompanied in such cases, as may seem to you neces- 
sary, with such explanatory observations as may be required to exhibit the reasons and 
occasion for proposing such laws ; and you shall also transmit fair copies of the Journals 
and Minutes of the proceedings of the Legislative Bodies of Our said Colony, which you 
are to require from the clerks, or other proper officers in that behalf, of the said Legislative 
Bodies. 

XIII. And whereas We have, by Our said Commission, authorised and empowered you, 
as you shall see occasion, in "Our name and Our behalf, to grant to any offender convicted 
of any crime in any Court, or before any judge, justice, or magistrate within Our said 
colony, a pardon, either free, or subject, to lawful conditions : Novr We do hereby direct 
and enjoin you to call upon the judge presiding at the trial of any offender who may from 
time to time be condemned to suffer death by the sentence of any Court within Our said 
Colony, to make 10 you a written Report of the case of such offender, and such Report of 
the said Judge shall by you be laken into consideration at the first meeting thereafter which 
may be conveniently held of Our said Executive Council, where the said Judge may be 
specially summoned to attend ; and you shall not pardon or reprieve any such offender as 
aforesaid, unless it shall appear to you expedient so to do, upon receiving the advice of Our 
Executive Council therein ; but in all such cases you are to decide, either to extend-or 
to withhold a pardon or reprieve, according to your own deliberate judgment, whether the 
members of Our said Executive Council concur therein or otherwise ; entering, neverthe- 
less. 
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less on the Minutes of the said Council, a Minute of your reasons at length, in case you Appendix, No. 2. 

should decide any sucli question in opposition to the judgment of ihe majority of the ' 

members thereof. 

XIV. And We do further direct and enjoin that you do, to. the utmost of your power, Promotion of reli- 

promole religion and education among the native inhabitants of Our said Colony, or of the tlle 

lands and islands thereto adjoining, and tliat you do especially take care to protect them in na Ives ‘ 

their persons, and in the free enjoyment of their possessions ; and that you do, by all lawful 
means, prevent and restrain all violence and injustice which may in any manner be prac- 
tised or attempted against them. 

XV. And We do further direct and enjoin that all Commissions granted by you to any Judges, &c., to be 

person or persons to be Judges, Justices of Peace, or other officers, shall, unless otherwise dunnS 

provided bylaw, be granted during pleasure only. 

XVI. And we do further direct and enjoin that you do forward to Us punctually from year Blue Book, 
to year, through one of Our Principal Secretaries of State, such annual returns as have been 
customarily transmitted to Us from the Colony of Victoria relative to the revenue and expen- 
diture, militia, public works, legislation, civil establishments, pensions, population, schools, 

course of exchange, imports and exports, agricultural produce, manufactures, and other 
matters in the said “ returns ” more particularly specified, with reference to the state and 
condition of Our said Colony. 

XVII. And whereas great prejudice may happen to Our service and to the security of Governor’s absence. 
Our said Colony by the absence of the Governor, you shall not upon any pretence whatever 

quit Our said Colony without having first obtained leave from Us for so doing under Our 
Sio-n Manual and Signet, or through one of Our Principal Secretaries of State, except for 
the purpose of visiting any neighbouring Colony for periods not exceeding one month at 
any one time, nor exceeding in the aggregate one month for every year’s service in the 
Colony. ' 
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Extract from Governor Mathews’s Commission. — Leeward Islands, 10 May 1733. Appendix, No. 3 . 



A n t> We do hereby give and grant unto you, and in your absence, to Our Lieutenant 
General or Lieutenant Governors respectively, full power and authority to constitute and 
appoint judges (and in cases requisite). Commissioners of Oyer and Terminer, Justices of 
the Peace, Sheriffs, and other necessary Officers and Ministers, in all and every our said 
Islands, for the better administration of justice, and putting the laws in execution. And 
to administer, or cause to be administered unto them, such oath or oaths as are usually 
given for the due execution and performance of offices and places, and for the clearing of 
truth in judicial causes. 



0.64 0 4 
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Appendix, No. 

Commons’ Journals, 
Vol. xvii., p. 91, 

15 February 1711. 



Durham Writ. 



Commons’ Journals, 
Vol. xvii., p, 723, 

9 July 1714. 

Truro Writ. 



Commons’ Journals, 
Vol. xviii., p. 624, 
13 July 1717. 
Westlow Writ. 



Commons’ Journals, 
Vol. xviii., p. 630, 
25 November 1717. 
Berealston Writ. 



Commons’ Journals, 
Vol. xix., p. 47, 

24 December 1718. 
St. Germans Writ. 



Commons’ Journals, 
Vol. xx., p. 98, 

23 January 1722. 
Leverpool Writ. 



Commons’ Journals, 
Vol. xx., p. 861, 

10 May 1727. 
Horsham Writ. 



Commons’ Journals, 
Vol. xxi., p 374, 

13 May 1729. 
Malton Writ. 



Appendix, No. 4. 



PAPERS handed in by Sir Thomas Erskine May, 24 March 1879. 



(A.) 

A Motion being made, and the Question being put, That Sir Henry Belasis, Knight, 
having, since his being elected Member to serve in Parliament, accepted the Office of 
One of the Commissioners appointed by Her Majesty To inquire into the Number and 
Quality of the Forces in Her Majesty’s pay in Spain and Portugal; and to examine the 
state of the payments and accounts relating to the said Forces, and to the Garrisons and 
fortifications of Gibraltar and Port Malion ; and also the Accounts of the A<rent, 
Victuallers, and Commissioners of Stores in those parts; his Election is thereby become 
void. Question, on Division, resolved in the Affirmative. 

New Writ issued. 



New Writ for the Borough of Truro, in the County of Cornwall, in the room of Thomas 
Hare, Esquire, who, since his Election for the said Borough, bath accepted the Office of First 
Register and Clerk of the Crown in Barbadoes. 

Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 25. 

. ^ ew Writ for the Borough of Portpigham, alias Westlow, in the County of Cornwall 
m the room of Thomas Maynard, Esquire, who, since his Election for the said Borough, hath 
accepted the Office of Commissary General of Stores for War, and Provisions & in the 
Island of Minorca. 

Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 30. 



New Writ for the Borough of Berealston, in the County of Devon, in the room of 
Horatio W alpole, Esquire, who, since his Election for the said Borough, hath accepted 
the Office of Surveyor and Auditor General of all His Majesty’s Revenues arising in 



Afterwards chosen for Easllow, 
I., p. 59. 



re-elected, Beatson’s Parliamentary Register, 



New Writ for the Borough of Saint Germans, in the County 
of John Knight, Esquire, who, since his Election for the said 
the Office of Secretary for the Leeward Islands. 



of Cornwall, in the room 
Borough, hath accepted 



Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 38. 



Writ for the Borough of Leverpool, in the County of Lancaster, in the room of 
bir JLhomas Johnson, Knight, who, since his Election for the said Borough, hath accepted 
the Umce ot Collector of the Customs in Rapahamoch River, in Virginia. 

Apparently not re-elected, Beatson’s Parliamentary Register, I., p. 101. 



New Writ for the Borough of Horsham, in the County of Sussex, in the room of the 
Honourable Henry Ingram, Esquire, who, since his Election for the said Borough hath 
accepted the Office of Commissary of the Stores and Provisions at Gibraltar. ° 5 

Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 198. 



New Writfor the Borough of Malton, in the County of York, in the room of the 
able H® nr y ^ mc h> Esquire, who, since his Election for the said Borough, hath 
the Office of Receiver General and Collector of the Revenues in the 
Minorca. 



accepted 
Island of 



Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 246. 



New 
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New Writ for the Borough of Horsham, in the County of Sussex, in the room of Appendix No. 4 . 

the Honourable Henry Ingram, Esquire, who, since his Election for the said Borough, 

hath accepted the Office of Commissary of His Majesty’s Stores and Provisions in the Commons’ Journals, 
Island of Minorca. Vol. xxii., p. 492, 

15 May 1735. 

Re-elected under this Writ, Beatson's Parliamentary Register, I., p. 198. Horsliani Writ. 

New Writ for the Borough of Wendover, in the County of Bucks, in the room of John commons’ Journals 
Hampden, Esquire, who, since his Election for the said Borough, hath accepted the Office Vol. xxii., p. 402, ’ 
of Commissary of His Majesty’s Stores of War and Provisions for His Majesty’s Forces 15 May 17a5 ' 
at the Garrison of Gibraltar. Wendover Writ. 

Re-elected under this Writ, Beatson's Parliamentary Register, I., p. 13. 

New Writ for the Port of Hastings, in the County of Sussex, in the room of Andrew Commons’ Journals, 
Stone, Esquire, who, since his Election for the said Port, hath accepted the Office of 7 0 , 1 ' p - 161 > 
Secretary of the Island of Barbadoes. 1 Apnl 74 " 

Hastings Writ. 

Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 242. 



New Writ for the Borough of Truro, in the County of Cornwall, in the room of the Commons’ Journals, 
Honourable Charles Hamilton, Esquire, who, since his Election for the said Borough, 22 December 1743 
hath accepted the Office of Receiver General and Collector of the Revenues in the Island t w •. 
of Minorca. Huron nt. 

15 Geo. II., c. 22, disabling Members holding any office, civil or military, at 
Minorca or Gibraltar. 



New Writ for the Borough of North Allerton, in the County of York, in the room of Commons’ Journals, 
William Smelt, Esquire, who, since his Election for the said Borough, hath accepted the Vol. xxiv., p. 886, 
Office of Receiver of His Majesty’s casual Revenue in the Island of Barbadoes. 30 Apnl 1745 ‘ 

North Allerton Writ. 

Apparently not re-elected, Beatson’s Parliamentary Register, I., p. 250. 



New Writ for the Borough of Ludgershall, in the County of "W llts, m the room of Commons* Journals, 
George Augustus Selwyn, Esquire, who, since his Election for the said Borough, hath Vo1 - xxvi -> p - 5 ?°> 
accepted the Offices or places of Chief Clerk, Register, and Sole Examiner in Chancery, 11 Januai ' y 17o3 ‘ 
in the Island of Barbadoes, in America, and of the Clerk of the Crown and Peace Lud S ersha11 Wnt - 
there. 

Re-elected under this Writ, Beatson’s Parliamentary Register, I., p. 227. 



_ New Writ for the City of Edinburgh, in the room of George Lind, Esquire, who, since Commons’ Journals, 
his Election for the said City, hath accepted the Office of Conservator of the Privileges of Vol. xxix., p. 185. 
the Scots Nation in the Netherlands, and Resident there for the Affairs of Scotland. 0 19 1 ' ebruai-y 17ta - 
Not re-elected, Beatson’s Parliamentary Register, II., p. 395. 



New Writ for the Borough of Wilton, in the County of Wilts, in the room of the 
Honourable Nicholas Herbert, who, since his Election for the said Borough, hath accepted 
the Office of Secretary of the Island of Jamaica. 

Re-elected under this Writ, Beatson's Parliamentary Register, II., p. 282. 

New Writ for the District of Burghs of Kinghorn, Dysart, Kirkcaldie, and Bumtis- Commons’ Journals, 
land, in the room of James Townsend Oswald, Esquire, who, since his Election for the Vol. xxxiii., p. 433, 
said District of Burghs, hath accepted the Office of Secretary for the Leeward 29 17 ' 2 - 

Islands. Kinghorn, &c. Writ. 

Re-elected under this Writ, Beatson’s Parliamentary Register, II., p. 404. 

New Writ for the Borough of Bramber, in the County of Sussex, in the room of Commons’ Journals, 
Daniel Pulteney, Esquire, who, since his Election for the said Borough, hath accepted the Vol. xliv., p. 6, 
Office of Collector of the Customs in the Port of Roseau, in the Island of Dominica. 8 December 1788. 

i Bramber Writ. 

Apparently not re-elected, Beatsons Parliamentary Register, II., p. 266. 

New Writ for the Borough of Bridport, in the County of Dorset, in the room of James Commons’ Journals 
Watson, Esquire, who, since his Election for the said Borough, hath accepted the Office Vol. 1., p. 300, ’ 

of one of His Majesty’s Judges of the Supreme Court of Judicature at Fort William in 6 March 1795. 
Bengal. Bridport Writ. 

0.64. D New 



Commons’ Journals, 
Vol. xxx., p. 4, 

10 January 1765. 
Wilton Writ. 
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Commons’ Journals, 
Vol. lii., p. 754, 

20 July 1797. 

Pit ten Ween, &c. Writ 

Commons’ Journals, 
Vol. lviii., p. 257, 

14 March 1803. 
Ayrshire Writ. 

Commons' Journals, 
Yoi. ixi.j p. 335, 

23 May 1806. 
Catherlogh Writ. 
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New Writ for the District of Burghs of Pittenween, Anstruther Wester, Anstruther 
Easter, Kilrenny, and Crail, in the room of John Anstruther, Esquire, who, since his 
Election for the said District of Burghs, hath accepted the Office of Chief Justice of the 
Supreme Court of Judicature at Calcutta. 

New Writ for the Shire of Ayr in the room of William Fullarton, Esquire, he being 
one of the Commissioners for the Government of the Island of Trinidad. 

New Writ for the Borough of Catherlogh, in the room of Sir Charles Montagu Ormsby, 
who, since his Election for the said Borough, hath accepted the Office of Recorder of 
Prince of Wales' Island. 



(B-) 



REPORT from the Select Committee respecting Members accepting 
Offices Abroad. 



[Ordered, by The House of Commons, to be Printed, 2 June 1829.] 



REPORT. 



The Select Committee appointed to examine the Matter of the Petitions of several 
Persons, beino - respectively Electors and Freemen of the ancient City and County of 
Canterbury, and of several Electors of the ancient City of Canterbury and County of 
the same City, resident in London and its vicinity (being a Committee chosen by the 
o-eneral Body, to watch over their interests), which were presented to The House 
upon the 19th day of March and the 16th day of April last, relating to. the Seat of 
Stephen Rumbold Lushington, Esquire, and to search for Precedents in respect of 
Members of This House accepting Offices abroad, vacating their Seats, and to report 
the same, with their Observations thereupon, to The House Have examined into 
the Matters referred to them, and have agreed to the following Report : 

The Freemen of the city of Canterbury, whose petitions are. referred to your Com- 
mittee. complain of their being imperfectly represented in Parliament, in consequence of 
Mr. Lushington, one of their Members, having left the country for India, where he has 
accepted and is now executing the duties of a Governor of Madras.. In inquiring into 
the practice of the House in earlier times, it appears that more attention was then paid to 
enforcing the execution by Members of their paramount personal duty in Parliament ; 
and it will be found in the subjoined extract from the Journals, that in a case in many 
respects corresponding with that of Mr. Lushington, the . House ordered a new writ to 
issue in the place of Sir George Somers, appointed Governor of Virginia; and that they 
were induced so to do by reason of his being thereby rendered incapable of attending his 
duty in Parliament. The House at the same time, and upon the Report of the same Com- 
mittee of Privileges, appears to have vacated the seat of another Member, in consequence 
of sickness and bodily infirmities. And though in modern times less strict attention has 
perhaps been paid to the enforcing the personal attendance of Members, the House cannot 
be considered to have relinquished in any degree its ancient and undoubted privileges. 

In the case of Mr. Lushington, however-, the attention, of your Committee has, in the 
first place, been directed to the consideration, in how far it may have been more distinctly 
provided for by statute. They find that by the Act passed in the 6th of Queen Anne, 
chapter 7, no person having any office or place of profit under the Crown, created since 
the year 1705, was to be capable of being elected, or of sitting or voting as a Member- of 
the House of Commons, in any Parliament to be summoned after the passing of that Act,, 
and the same incapacity was extended to various offices specially described ; among which 
is mentioned, “any Governor or Deputy Governor of any of the Plantations.” The Act 
also provides, that if any Member of the House should accept of any office of profit from 
the Crown, his election should be void, but he was capable of being re-elected. It further 
provided, that if any person disabled by it, should be returned a Member, his election of 
return were void ; and that if any person so disabled should presume to sit and vote, he 
should forfeit the sum of Five hundred pounds. 
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It appears to your Committee to be a subject of much doubt, whether these enactments Appendix, No. 

apply to the case of any Governor of the Settlements of the East India Company. That 

they have not hitherto been considered to be so applicable, appears evident from the fact, 
that no persons accepting these offices have been found on that account to have vacated 
their seats ; and that several persons having accepted such offices, had continued to be 
Members of Parliament, or had vacated their seats by the acceptance of the Chiltern 
Hundreds, as will be seen in the annexed Statement. 

On the other hand, these offices, although originally appointed solely by the East India 
Company, have by subsequent Acts of Parliament been gradually drawn more and more 
within what may fairly be considered the spirit of these provisions of the Act of Anne, 
which seem more particularly directed to restrain in this respect the influence of the 
Crown. By the Charter Acts in 1793 and 1813, the positive right of the Crown 
to recall these Governors at pleasure, and the concurrent power of the Crown in their 
nomination, is established. The gradual increase of this power and influence may perhaps 
account for its not having attracted the attention of The House. 

Your Committee venture to recommend, as the result of a full and attentive con- 
sideration of the whole of this case, that a Bill should be introduced, to provide that the 
Governors of the Presidencies or Settlements of the East India Company shall hence- 
forth be considered as Governors within the intent and meaning of the Act of Anne ; and 
that any persons hereafter appointed to hold the same, shall be declared incapable of 
being elected, or of sitting in Parliament. 



APPENDIX. 



STATEMENT. 





Place 


To what 


Date 

of 

Appointment. 






chosen for. 


Office appointed. 




Lord Clive - 


Shrewsbury 


Governor Genera] 


12 Mar. 1764 


No writ. Parliament dis- 
solved 12 March 1768. 


Lord Pi got - 


• Bridgnorth 


Governor of Ma- 
dras. 


1 Mar. 1775 


No new writ till his 
death, in 4 February 


Lord Macartney 


Beeralston - 


- ditto - 


14 Dec. 1780 


New writ. Steward of 
East Hendred, 6 Feb- 
ruary 1781. 


Lord Hobart - 


Lincoln 


- ditto - 


23 Oct. 1793 


No new writ. Parlia- 
ment dissolved 20 May 
1796. 


Lord W. C. Bentinck 


Nottingham- 

shire. 


- ditto - 


17 Nov. 1802 


New writ. Steward of 
Chiltern Hundreds. 


Sir E. Nepean 


Bridport - 


Governor ofBom- 
bay. 


7 Jan. 1812 


No new writ. Parlia- 
ment dissolved 29 
September 1812. 


Right Hon. G. Can- 
ning. 


Liverpool - 


Governor General 


27 Mar. 1822 


No new writ. Declined 
appointment. 
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Appendix, No. 4. 

Extracts from the Journals. 



Die Saturni, 9° Novembris , 1605. 

3 Jac. i, 1605. The Names of the Committee for Returns and Privileges read ; and they retire 

into the Committee Chamber; and, returning to the House, make Report" by Sir 
Geo. Moore. 

Cases Four : 

1. Lyme Regis : — The Burgess Hassard not able to serve by Reason of the Gout. — He 
came unto them, walked in Fear only. — Resolved, That lie should serve still. 

Weak, and not able to serve, by Reason of Age, and not likely to recover : — Swaddon, 
for Caine in Wiltshire: — To be removed. 

Lord" Chief Son, } Atten(lailts as Judges iu the Higher House : — 

Not to serve here. — If a Serjeant, to serve here. 

Sir Henry Carye, Captive : — To stand still as a Burgess. 

Q. Whether Hassard shall stand, and serve ?— Resolved, He shall not be removed. 

Q. Whether Sioaddon, for Caine, shall be removed? — Resolved, He shall, and anew 
Writ to issue. ' 

Q. Touching Lord Chief Baron, Burgess for South, and Baron S/tigg for Bristowe, 
being Attendants as Judges in the Higher House, whether they shall be recalled?— 
Resolved, They shall not. 

Q. Touching Sir Henry Carye, Captive, not to be removed -.—Resolved. 

Moved, That divers in Cornwall have resigned their Places, and new elected. 

Touching Sir James Lee-. — The Committees to consider of it. 



Die Saturni, 22° Novembris, 1606. 

4 Jac. i, 1606. Sir Geo. hloore reporteth the Proceeding of the Committee, touching the Supply of 
Places of Knights and Burgesses in the House. 

They considered, according to the Instructions given them; namely, of Sir Tlios. 
Ridgeway, Treasurer, Sir Humfrey Winch, Lord Chief Baron, and Sir Oliver St. John, 
Master of the Ordnance in Ireland ; whose Cases, they conceived, differed from the Case 
of Ambassadors ; for that (as they thought) their Patents were for Life, and therefore 
new to be chosen in their Places. The late Precedent of Sir James Lee, advanced to the 
Place of Lord Chief Justice in Ireland, remembered ; in whose Place Mr. Alexander 
Chock was chosen for the Town of Wesibwry in Wilts. 

Touching Sir Henry Hobart, advanced by his Majesty to the Place of Attorney- 
general, it was remembered, that in 8° Eliz. Mr. Ons/owe, Solicitor, being called by Writ 
into the Higher House, was afterwards chosen Speaker by this House; Mr. Jeffereys 
also, the Queen’s Serjeant, was demanded by this House to do Service here. Many 
Precedents of the King’s Serjeant and Solicitor, none for the Attorney; sed eadem 
ratio. 

Several Questions were made of every particular Case ; and it was resolved, That 
Warrants should be granted by Mr. Speaker for the Choice of New Members in the 
Place of Sir Thomas Ridgeway, Sir Humfrey Winch, and Sir Oliver St. John, accordino- 
to the Opinion of the Committee, and according to former Precedent in the Case of Sir 
James Lee. 

Question was made, touching Sir Charles Cornwal/ys in Spaine, Sir Geo. Carewe in 
France, and Sir Tho. Edmonds with the Arch-duke, Legier Ambassadors ; and, upon 
Question, adjudged they should still stand in their several Places. 

Touching Mr. Attorney, it was much disputed, what should be the Question : at last the 
Question agreed, and so made : 

Q- "W tether he should be recalled, admitting, that he was already called by Writ of 
Attendance into the Higher House, as the House conceived he was. 

Upon this question the House was not satisfied, but would have it made. Whether a 
new Choice. 

The House upon this grew to Division, and by Division to Confusion ; for they, were 
not numbered ; nor One Part well understanding another, they settled again, and made a 
new Question; viz. 

Q. Whether a Question should be made of it: And by Voice over-ruled, that no 
Question should be made of it, but the Matter should rest ; and so was understood, and 
left at that Time. 

Order, That Warrants should issue for new Writs, to elect for Places void • as in Place 
of Sir Tho. Ridgeway, for the County of Devon, in this Form : 

_ WHEREAS Sir Tho. Ridgeway, Knight, now Treasurer at Wars, in his Majesty’s 
Realm of Ireland, was, at the first Session of this Parliament, elected, and returned unto 
the Commons House of Parliament, One of the Knights of the Shire for the County of 
Devon; and being sithenee, by his Majesty’s Favour, advanced to the Place of Trea- 
surer ; it was this Day moved in the said House, whether his Place of Knight of tfie 

Shire 
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Shire were void ; which, upon the Question, was overruled ; and ordered, that a new 
Writ should issue for the (Shoice of another Knight, in the Room and Place of the said 
bir 1 nomas : For which this shall be your Warrant. 

Directed : 

” £■ ? 7 J“ llg hi el d sir 0». Coppin Knight, Clerk of the Crown in his Majesty's 
High Court of Chancery.” J J 

And so for the rest in the like Form. 



Die Mercurii, 14° Februarii, 1609. 

Sir Geo. Moore maketh Report of the Committee for Privileges. — 

Privileges and Liberties must live when we are dead. — 

. Thirty dead and removed : — Twenty-four dead 

Lord Walden, Lord Clinton, removed to the Upper House. — 

Mr. Bowyer, by Patent, — Oath, — necessary Attendance. — Not to understand our 
Secrets. 

Mr. Bromley , a Baron of the Exchequer. — 

Toby Matthews, by Act of Council banished upon Direction from his Majesty. — Not 
to return till his Majesty’s Pleasure be known. — Opinion of the Committees, that a 
Warrant from hence. — The Judgment of the House, whether to be removed, — 

Sir Geo. Sommers. — Opinion, not to be removed. — Case of Ambassadors: — Disgrace: 

Injustice.— If he return, and challenge Privilege, upon Arrest, to be granted • 
therefore — 

Bassard, — 69. — incurable, — bedrid. — A new Writ. 

Sir Geo. Moore : — That Sir Geo. Sommers not to be removed. — No Disgrace, but a 
Grace, to be a Governor in Virginia .— No Injustice But Injustice to the° Town, and 
to this House : — Not to chuse. — 

Sir Rob. Wrothe's Man ( Shelley ) to have Privilege. — 

Not to spend Time, but to enter into the Business, for which his Majesty hath called • 
the Country hath sent us. — 

A Writ within the Sixteen Days for Baron Bromley— from the Lord Chancellor good 
Sixteen Days : — Only good for Arrest. 

A new Writ for Toby Mattheice. 

A new Writ for Bassard. 

Sir Geo. Sommers like to Sir Ja. Lee in Ireland. 

Sir Tho. Holcroft , — for his Remove. 

Sir Edwyn Sandys — Answer the Objections. — Disgrace. — Comparison with Ambas- 
sadors. — Some Prejudice to the House. — To remove, without Precedent. — 

Three Causes of Remove : — 1. Disgrace. 2. Grace. 3. Sickness incurable. — 

Case of Ambassadors.— Three Difierences :— That, foreign ; this, home :— No Magis- 
tracy ; this Magistracy : — This, with a Purpose of Continuance ; that, not to continue 
long : — Presumed for his Life. — 

A new Precedent : Done upon Deliberation. 

Sir Nath. Bacon : — Not to be removed. 

Mr. Fuller : — The End of Parliaments, to have Men present that do represent. 

Q. Whether a Warrant for Sir Geo. Sommers : — A new to be elected. 



0.64. 
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Appendix, No. 5. 



MEMORANDUM handed in by Mr. Attorney General for Ireland. 



The Act of Union (39 & 40 Geo. 3, c. 67) having created a new Parliament for the 
United Kingdom, it became necessary to regulate by statute its constitution, and to define 
{inter alia) what offices were a disqualification for membership. The Parliament of the 
United Kingdom dates fijpm 1800 ; the former statutes defining the position of Members 
of the separate Parliaments had ceased to be applicable to the altered circumstances, and 
new provisions had to be made in this particular ; accordingly, by 41 Geo. 3, c. 52 (U.K.), 

“ An Act for the declaring what Persons shall be Disabled from Sitting and Voting in 
the House of Commons of the United Kingdom of Great Britain and Ireland, &c..” all 
persons were disabled from sitting in the United Parliament, — 

i. For any place in Great Britain, who would have been disabled from sitting in 
the Parliament of Great Britain : 

ii. For any place in Ireland, who would have been disabled from sitting in the 
Irish Parliament: 

A proviso was added that nothing therein contained should be construed to enable 
persons theretofore disabled from sitting and voting in the House of Commons of Great 
Britain, to sit or vote in the House of Commons of the United Kingdom as Members for 
any place in Ireland, and vice versa. 

This describes the disqualification by reference to the previously existing law for the 
separate Parliaments, to which it is accordingly necessary to refer. 

The rule for the Parliament of Great Britain was laid down by 6 Anne, c. 7 : 

“ That no person who shall have any new office or place of profit whatsoever under 
the Crown, nor any person who shall be a Commissioner, &c. [specifying certain 
existing offices!, nor any person having any pension from the Crown during 
pleasure, shall be capable of being elected, or of sitting or voting as a Member of 
the House of Commons in any Parliament which shall be hereafter summoned and 
holden.” 

And also: — 

“ If any person, being chosen a Member of the House of Commons shall accept of 
any office of profit/m« the Crown during such time as he shall continue a Member, 
his election shall be void, and a new writ shall issue fora new election, as if such 
person was dead- Provided, nevertheless, that such person shall be capable of being 
again elected.” 

It will thus be seen that the holding of a new office, i.e., one created since 25th 
October 1705, is an absolute disqualification for Parliament; and that the acceptance 
of an old office vacates the seat, although not a bar to re-election. 

The wording of these two sections differs materially in another particular; the 
former applies to places of profit under the Crown, the latter is limited to acceptance, 
&c., from the Crown. The consequence of this is, that where the office is a new one, 
the Committee have not deemed it necessary to inquire whether it was held under 
the Crown, or accepted from the Crown ; but where the office is an old one the inquiry 
becomes material. See the case of Mr. Walpole, who did not vacate his seat on 
appointment as “ Clerk of the Pells ” (an old office), because he was appointed to it 
by the Treasurer of the Exchequer [Rogers, p. 288 ; Hatsell, Vol. II., p. 5]. In 
the case of Mr. Harvey, appointed Registrar of Hackney Coaches, the Select Com- 
mittee reported that the office was a new one, and that by his acceptance of it Mr. 
Harvey had vacated his seat. The appointment in this case was vested, not in the 
Crown, but in the Home Secretary, 1 & 2 Viet. c. 79, s. 4 ; 94 Com. Jour. 48. 

In theFrome case, 18 Com. Jour. 655, the Secretary of the Order of St. Patrick was 
declared incapable of being elected as holding a new place of profit under the 
Crown. 

In the Cambridge case (1866), Mr. Forsyth’s return was avoided, he being Standing 
Counsel to the Secretary of State for India since the Government of India Act. Under 
that Act, Section 15, a scheme of the permanent Home establishment had to be submitted 
to the Queen in Council; Mr. Forsyth’s name was included in the scheme submitted and 
approved by Her Majesty, with a fixed salary, in addition to fees, placed opposite to it. 
Although there was an almost identical office of Standing Counsel to the East India Com- 
pany, this was held to be a new place of profit under the Crown, and Mr. Forsyth’s 
election consequently void. An Act to indemnify Mr. Forsyth (29 & 30 Viet. c. 20) was 
subsequently passed. 

A number of offices are expressly made disqualifications by various statutes ; for list, 
see Rogers, p. 248 ; but they do not seem to affect the question of the Clare election. 

In 
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In fact, there is no exact precedent for it. Huskisson’s case (Roe’s Law of Elections, I., 
195) approaches most nearly to it ( see Appendix to this Paper). 

In Chambers on Elections (p. 421), under the heading of “ Offices held to vacate 
Seats,” there is a long list comprising offices purporting to be of Barbadoes, Virginia, 
Dominica, Gibraltar, Tobago, Jamaica, Leeward Islands, &c., but nothing is stated as to 
their nature, tenure, or mode of appointment. 

The law which existed before the Union in Ireland, with reference to the Irish Parlia- 
ment, was closely analogous to that of England. 

33 Geo. 3, c. 41 (I.). “ An Act for securing the Freedom and Independence of the 
House of Commons by excluding therefrom Persons holding any Offices under the Crown 
to be hereafter created, or holding certain Offices herein enumerated, or Pensions for 
Term of Years, or during his Majesty’s Pleasure,” enacts that — 

“ No person who shall have any office or place of profit under the Crown at any 
time after the passing of this Act, created or erected . . . shall be capable of 
( bein'* elected a Member of the House of Commons in this present Parliament, or of 

being elected, or of sitting and voting as a Member of the House of Commons in any 
Parliament which shall be hereafter summoned and holden.” 

And Section 4 of this Act is identical with Section 26 of the English Act. 

The Irish Parliamentary Constitution was thus almost identical with that of England, 
•one important fact, i. e., the existence of the Lord Lieutenant having been overlooked. 
This oversight was remedied by 38 Geo. 3, c. 36 (I.), which enacted that persons accept- 
in'* offices from the Lord Lieutenant should vacate their seats, _ but be eligible for 
re-election. It is clear that this can only apply to old offices, for it is in terms an amend- 
ment of Section 4 of the previous Act,” and further illustrates the distinction between 
offices held under the Crown, and accepted from it. This Act only dealt with the latter 
class of offices. 

The oth Section of 41 Geo. 3 (U.K.), c. 52, deals with the other class ot offices (those 
held under the Crown), and provides that after the dissolution of the existing Parliament 
no person holding any office or place of profit from or by the nomination or appointment 
or by any appointment subject to the approbation of the Lord Lieutenant, created after 
33 Geo. 3, shall be capable of being elected or of sitting or voting in any future Parlia- 
ment. This seems to prove that an office from the Lord Lieutenant was considered as 
not necessarily an office under the Crown. 

Section 9 of the same Act provides “that if any person being chosen a Member of the 
House of Commons shall, from and after the passing of this Act, accept of any office of 
profit whatever, immediately and directly from the Crown of the said United Kingdom, 
•or by the nomination or appointment, or by any other appointment subject to the appro- 
bation of the Lord Lieutenant .... his seat shall thereupon become vacant, and 
a writ shall issue for a new election : provided nevertheless, that such person (if he be 
not incapacitated by anything hereinbefore contained) shall be- capable of being again 
elected to be a Member of the House of Commons for the place for which he, had been a 
Member, or for any other place sending Members to the House of Commons."’ 

The Act called the Victoria Constitution Act, which is of great importance in the con- 
sideration of this question, is printed at length in the Imperial Statutes as a Schedule to 
18 & 19 Viet. c. 55, and by that Act a civil list is payable to Her Majesty in lieu of 
Crown Revenues, and appropriated by Schedule I), to certain purposes, among which the 
salary of the Attorney. General is included. No change can be made in this appropriation 
without the assent of an absolute majority of the whole number of members of the Legis- 
lative Council and of the Legislative Assembly of Victoria, and every such measure has 
to be reserved for the signification of Her Majesty’s pleasure. The Constitution Act also 
prescribes the following as the form of the Oath of Allegiance to be taken by the Governor 
and all persons holding any office of trust or profit under him : — 

“ I do sincerely promise and swear, that I will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, as lawful Sovereign of the United Kingdom of 
Great Britain and Ireland, and of this Colony of Victoria.” 

The Act of the Colony of Victoria, 23 Viet., No. 91, is entitled “ An Act to limit the 
Number of Persons holding Office under the Crown who may sit and vote in the Legis- 
lative Council and Assembly of Victoria.” The 3rd Section of this Act specifies the 
Attorney General as one of the persons affected thereby; and Section 5 provides, 
following the English precedent, that if any Member shall accept any office or place of 
profit under the Crown his seat shall be vacant. 

The question whether Sir B. O’Loghlen has vacated his seat seems to depend entirely 
on this further question : Is the Attorney Generalship of Victoria (1) a place of profit 
'(2) under the Crown? ,, 

The office is undoubtedly a new one within the meaning of the Statute of the Irish 
Parliament, 33 Geo. 3, and therefore it is, if a place of profit, and ii held under the 
Crown, a continuing disqualification for a seat in Parliament. It is unnecessary to con- 
sider whether acceptance of an office after the return has been made, but before the 
person elected takes the oaths and his seat, avoids the election; for, in this case, if the 
office is one held “under the Crown,” it absolutely disqualifies the holder from being a 
Member of the House of Commons. 

0.64. E 3 The 
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• , TEe l^stioa whether the Attorney Generalship of Victoria is a place of profit under 

the Crown must depend m great measure on the terms and manner- of his appointment 
If it rs not held under the Crown the electron stands good; if it is, this further question 
arrses, Is the office a place of profit ? The Act 41 Geo. 3, c. 52, sect. 5, places a difficulty 
m the way of ho drug rt to be an office under the Crown, for, as we have seen, that section 
eapressly disqualifies persons acoeptrng new offices from the Lord Lieutenant, implvino- 
that except for its provisions, such persons would not he disqualified under- the geierH 
law as holding office under the Crown; that, in fact, the office must be held Irectly 
under the Crown and not under a delegated authority. ^ 

It is possible, however, that this section may have been inserted by way of additional 
precaution, and not because there was any reasonable doubt as to the interpretation to be 
put on the words, ‘ place of profit under the Crown;” or, possibly, theTll meaffinn 
of the difference between “under the Crown” and “from the Crown” was not an” 
precrated, and the draftsman may have thought that as it was necessary to specify t L 

Which L p, U rl- r f 6 °“ e “ se> "T e41 " Uy r 80 “ tlle <*”• Tbe Subject IS one on 
which Parliament always seems to have preferred express and specific exclusion to 
reliance on the general law; and in recent times, whenever offices have been created 
there has. generally been inserted an express disqualification clause. For example the 
Commissioners of Public Works in Ireland were, by 1 & 2 Will. 4, c 33 sect 5 to 
be appointed under the Sign Manual, yet it was thought necessary by Section’ll’ to 
render them incapable of being elected Members of the House of Commons. Other 
instances of needless caution are to be found in the cases of “ The Collector Generil of 
t <“* W jViot. c, 91); « The Commissioners of Woods and ForesS » (14 & 15 

07 i 18 Vicf , f °- S - a ‘ e ° f lT m t b8r f< i “ ‘he West Indies” 

Viet c 42) H7; T Commissioners of Irish Church Temporalities ” (32 & 33 

It is obviously . important to decide whether the 5th Section should be regarded as a 
the StThue e ” StmS l! ™’ ” “ “ ncoesa ”>' ">™dme.,t of the law then introduced for 
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CASE of Mr. Huskisson, Member for Liskeard, petitioned against on the ground of 
his holding the Office of Aoeft for the Island of Ceylon. 



Committee appointed I7th February 1807, consisting of— 



John Kynaston 
Sir Charles Morice Pole, Bart. 

Sir Charles Morgan, Bart. 

Edward Berkeley Portman, Esq. 
John Maitland, Esq. 

Michael Symes, Esq. 

J oseph Cripps, Esq. 

John Hodgson, Esq. 



Powell, Esq. (Chairman). 

j Edward Leveson Gower, Esq. 
j John T. P. B. Trevanion, Esq. 

Richard Long, Esq. 

I Charles Edmonstone, Esq. 

i Robert Haldane Bradshaw, Esq. 

| Thomas Greevey, Esq. -i 

I The Rt. Hon. Charles Long/ 



'Nominees. 



Petitioners. Nicholas Tomlinson and Alexander Nowell, Esquires. 

Sitting Members.— The. Honourable William Elliot and William Huskiaaon Esq 

made on the part of the petitioners rested on the following ground!— b * h 
per anm™ 6 " qUe3,1 ° n ™ * ha ‘ ° f «*““ f » 1118 -ith a salary of 800 l . 

There was no doubt of the office being a new one, created since the 25th October 1704 
It was also contended to he an office of profit from the Crown, and that ™ Si V . 

Petiononhe 0^““ * ™ 8l “'™ ». Huskfason wt 

With 
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With respect to the office, it appeared that the appointment is made by the Governor 
of Ceylon, or the Governor and Council there (it was not spoken to with certainty 
which) ; and that the nomination takes place, upon a letter from the Secretary of State 
for the War and Colonial Department, recommending the person to be named. It further- 
appeared that there had been instances in some of the colonies, but not in Ceylon, wherein 
such recommendations had not been attended to by the Governors, and other persons had 
been appointed instead of the persons so recommended. 

The agent is paid out of the revenues of the colony. It was not distinctly stated 
from what source, in the event of a deficiency of the revenue of the island, his pay would 
be made up, whether by the Crown or by the East India Company. With respect to 
Mr. Huskisson’s appointment, it was in evidence that a letter, bearing date 2nd February 
1806, had been transmitted by Mr. Windham, as Secretary of State, to General Maitland, 
the Governor of Ceylon, requesting him to cause the name of Mr. Huskisson to be placed 
on the list of the Civil Establishment of the island, as colonial agent, 
fj To this letter no answer had been received at the time of the trial of the petition ; so 

that whether the above letter from the Secretary of State had or had not been followed 
by the appointment of Mr. Huskisson to the office, could not be sufficiently shown, though 
there was every reason to suppose it would have been attended to; and that Mr. Huskisson 
had, in fact, acted upon such supposition, having done some official acts. 

Under the above circumstances, the Committee, on the 19th February, resolved, that 
Mr. Huskisson was duly elected. They also resolved, that the petition against him was 
not frivolous or vexatious. With respect to Mr. Elliot, against whom no evidence was 
offered, they resolved that he was duly elected ; and that the petition against his election 
was frivolous and vexatious. — [62 Jour. 27, 130, 140.] 
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